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In the United States District Court in and for the 
Southern District of California, Central Division 


No. 21165 CD 


UNITED STATES OF AMERICA, 

Plaintiff, 
VS. 

EDWIN L. CARTY, H. M. CORMACK, EU- 
GENE DOUD, JAMES R. DOUD, VINCENT 
DOUD, RAYMOND E. FARRELL, JAMES 
D. McCORMICK, ROBERT MAULHARDT, 
and EDWARD C. MAXWELL, 

Defendants. 


INFORMATION 


(U.S.C., Title 16, Sec. 703, et seq., Migratory Bird 
Treaty Act, and Sec. 707, Penalty Provision; 
and the Regulations duly proclaimed there- 
under) 


The United States Attorney charges: 


That on or about October 22, 1949, in Ventura 
County, California, within the Central Division of 
the Southern District of California, the defendants, 
Edwin L. Carty, H. M. Cormack, Eugene Doud, 
James R. Doud, Vincent Doud, Raymond E. Far- 
rell, James D. McCormick, Robert Maulhardt, and 
Edward C. Maxwell, without being permitted so to 
do by any regulation made, adopted, and approved 
under authority of the Migratory Bird Treaty Act 
of July 3, 1918, as amended, did take, hunt and kill, 
migratory waterfowl and migratory game birds 
over baited ponds and areas, by means, aid and use 
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of shelled grain, namely, barley and cracked lima 
beans, which said grain and beans had been de- 
posited, distributed and scattered over said ponds 
and areas so as to constitute a lure, attraction and 
enticement to said migratory game birds; contrary 
to the provisions of the Migratory Bird Treaty Act 
and the Regulations relating thereto, as duly pro- 
claimed pursuant to law (Regulations relating to 
migratory birds, approved and proclaimed by the 
President on July 29, 1948, 13 F. R. 4411, as last 
amended July 29, 1949, [2] 14 F. R. 4798, Part 1, 
Chapter 1, Subchapter B, Title 50, Code of Federal 
Regulations). 
ERNEST A. TOLIN, 
United States Attorney. 


/s/ NORMAN W. NEUKOM, 
Assistant United States Attorney, Chief of Crimi- 
nal Division. 


Affidavit of Service by mail attached. 
[Endorsed]: Filed February 25, 1950. 


At a stated term, to wit: The February Term, 
A. D. 1950, of the District Court of the United 
States of America, within and for the Central Divi- 
sion of the Southern District of California, held at 
the Court Room thereof, in the City of Los Angeles, 
on Tuesday, the 28th day of February, in the year 
of our Lord one thousand nine hundred and fifty. 
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Present: The Honorable Harry C. Westover, 
District Judge. 


[Title of Cause.] 


For arraignment and plea; S. L. Johnson, Assist- 
ant U. S. Attorney, appearing as counsel for Gov- 
ernment; John J. Irwin, Hsq., appearing as counsel 
for all the defendants, who are present on O/R, 
viz.: Edwin L. Carty, H. McCormick, Eugene 
Doud, James R. Doud, Vincent Doud, Raymond E. 
Farrell, James D. McCormick, Robert Maulhardt, 
and Edward G. Maxwell; 

Defendants state their true names are as set forth 
in Indictment, are informed they are entitled to 
jury trial and counsel, waive reading of Indictment 
and enter separate pleas of not guilty as charged. 

Court orders that a jury be impaneled and clerk 
draws names of twelve jurors who take places in 
the jury box and are examined for cause. 

Floyd H. Gelvin is excused for cause by the 
Court and clerk draws name of Ruth A. Yancey, 
who is examined and passed for cause. 

Victoria M. Kevatiske is excused for cause by the 
Court and clerk draws name of Clarissa J. Wright, 
who is examined and excused for cause by the 
Court. Clerk draws name of Helen EK. Magnuson, 
who is examined and passed for cause. 

There being no further peremptory challenges by 
either side, the jurors now in the box are accepted 
by both sides and sworn as the jury for this trial, 
viz.: [5] 
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The Jury 
1. Faith C. Moody 7. Harry Hisenman 
2. Ruth A. Yancy 8. Jos. R. Blackstock 
3. Irving Perper 9. Cassie Wilson 
4. June R. Warton 10. Ruth Meugle 
Oo. Max Lewin 11. Helen Magnuson 


6. Kenneth T. Vann 12. Harriet Matlock 
Court orders that the prospective petit jurors 


present who were not impaneled for this trial are 
excused until notified. 

Attorney Johnson makes opening statement to the 
jury for Government. 

Attorney Irwin declines opening statement at this 
time and defers it until the close of the Govern- 
ment’s case. 

Jack E. Bedwell is called, sworn, and testifies for 
Government. Government Ex. 1 to 9, inel., are ad- 
mitted in evidence. 

At 11:25 a.m. Court admonishes the jury not to 
discuss this cause and declares a recess to 2 p.m. 
At 2:25 p.m. court reconvenes herein and all being 
present as before, including all nine defendants, 
counsel for both sides, and the jury, Court orders 
trial proceed. 

Witness Bedwell resumes the stand and testifies 
further for Government. Defendants’ Ex. A is ad- 
mitted in evidence. 

At 3:50 p.m. Court reminds the jury of the ad- 
monition heretofore given, not to discuss this cause, 
and declares a recess in this trial to 10 a.m., March 
1, 1950. [6] 
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At a stated term, to wit: The February Term, 
A. D. 1950, of the District Court of the United 
States of America, within and for the Central Divi- 
sion of the Southern District of California, held at 
the Court Room thereof, in the City of Los Angeles, 
on Thursday, the 2nd day of March, in the year of 
our Lord one thousand nine hundred and fifty. 


Present: The Honorable Harry C. Westover, 
District Judge. 


[ Title of Cause. ] 


For further jury trial; 8. L. Johnson, Assistant 
U. 8. Attorney, appearing as counsel for Govern- 
ment; John J. Irwin, Esq., appearing as counsel for 
all nine defendants, who are present on O/R, viz.: 
Edwin L. Carty, H. McCormack, Eugene Doud, 
James R. Doud, Vincent Doud, Raymond E. Far- 
rell, James D. McCormick, Robert Maulhardt, and 
Edward C. Maxwell; and the jury being present, 
Court orders trial proceed. 

Witness Edgerton resumes the stand and testifies 
on cross-examination. 

R. E. Bedwell is called, sworn, and testifies for 
Government. Defendants’ Ex. C is offered and ad- 
mitted in evidence. 

Edmund White, Dell A. Reeder, and Jesse F. 
Thompson, respectively, are called, sworn, and tes- 
tify for Government. 

At 11 a.m. Court admonishes the jury not to dis- 
cuss this cause and declares a recess. Court recon- 
venes herein and all being present as before, includ- 
ing counsel for both sides, and the jury; Govern- 
ment rests. 
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Attorney Irwin moves the Court for an instructed 
verdict of not guilty and the Court denies the said 
motion. 

Chas. F. Blackstock, Wm. P. Clark, and Edward 
C. Maxwell, respectively, are called, sworn, and tes- 
tify for defendants. 

At noon Court admonishes the jury not to discuss 
this cause and declares a recess in this trial to 2 
p.m. today. 

At 2 p.m. court reconvenes herein and all being 
present as before, including counsel for both sides, 
all nine defendants, and the jury; Court orders trial 
proceed. [7] 

Ed. W. Henke and George E. Gruell, respec- 
tively, are called, sworn, and testify for Govern- 
ment out of order, counsel for defense consenting 
thereto. 

Virgil Nover is called, sworn, and testifies for de- 
fendants. 

Defendant Maxwell resumes the stand and testi- 
fies further for defendants. Defendants’ Ex. D, 
HK, F', and G are admitted in evidence. 

At 2:55 p.m. Court admonishes the jury and de- 
clares a recess. 

At 3:12 p.m. Court reconvenes herein and all 
being present as before, including all nine defend- 
ants, counsel for both sides, and the jury, Court 
orders trial proceed. 

Lewis Drepeau, Justice of the District Court of 
Appeals, State of California, and Eugene W. Bis- 
cailuz, Sheriff of Los Angeles County, respectively, 
are called, sworn, and testify for defendants. 
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Defendant Maxwell resumes the stand and testi- 
fies further on cross-examination. 

Roswell C. Welch and Carlos Gitman, respec- 
tively, are called, sworn, and testify for defendants. 

At 3:55 p.m. Court admonishes the jury not to 
discuss this cause and declares a recess in this trial 
to 10 am., March 3, 1950. [8] 


At a stated term, to wit: The February Term, 
A.D. 1950, of the District Court of the United 
States of America, within and for the Central Divi- 
sion of the Southern District of California, held at 
the Court Room thereof, in the City of Los Angeles, 
on Thursday, the 9th day of March, in the year of 
our Lord one thousand nine hundred and fifty. 


Present: T'he Honorable Harry C. Westover, 
District Judge. 


[Title of Cause. | 


For further jury trial; 8. L. Johnson, Assistant 
U. 8. Attorney, appearing as counsel for Govern- 
ment; John J. Irwin, Esq., appearing as counsel for 
all nine defendants, who are present on bond, viz.: 
Edwin L. Carty, H. McCormick, Eugene Doud, 
James R. Doud, Vincent Doud, Raymond EE. Far- 
rell, James D. McCormick, Robert Maulhardt, and 
Edward G. Maxwell; and the jury being present; 

The Court inquires of the jury if it has reached 
a verdict, to which the Foreman of the jury replies 
in the negative, and requests another hour for fur- 
ther deliberation ; whereupon, 
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The Court orders that the jury return to the jury 
room for further deliberation. At 3:43 p.m. court 
reconvenes herein, and all being present as before, 
including all nine defendants, counsel for both 
sides, and the jury; 

The Court inquires if the jury has reached a ver- 
dict, to which the Foreman of the jury replies in 
the affirmative and presents a verdict as to each of 
the nine defendants. The said verdicts are read in 
open court by the clerk of the Court, and each juror 
being thereupon polled, replies in the affirmative. 

Said verdicts are read in open court and ordered 
filed and entered in minutes, to wit: 


% x ¥ 


The Court orders cause continued to March 20, 
1950, 2 p.m., for sentence of each defendant. 

On stipulation of counsel it is ordered that pro- 
ceedings showing name of defendant H. W. Cor- 
mack be changed to read H. McCormick. [9] 


[Title of District Court and Cause. ] 


VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, Edwin L. Carty, guilty as charged in the 
Indictment. 


Dated: Los Angeles, California, March 9, 1950. 


/s/ IRVING PERPER, 
Foreman of the Jury. 


[Endorsed]: Filed March 9, 1950. [10] 
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[Title of District Court and Cause.] 


VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, Eugene Doud, guilty as charged in the 
Indictment. 


Dated: Los Angeles, California, March 9, 1950. 


/s/ IRVING PERPER, 
Foreman of the Jury. 


[Endorsed]: Filed March 9, 1950. [11] 


[Title of District Court and Cause. | 


VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, Edward C. Maxwell, guilty as charged in 
the Indictment. 


Dated: Los Angeles, California, March 9, 1950. 
/s/ IRVING PERPER, 
Foreman of the Jury. 


[Endorsed]: Filed March 9, 1950. [12] 
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VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, James R. Doud, guilty as charged in the 
Indictment. 


Dated: Los Angeles, California, March 9, 1950. 


/s/ IRVING PERPER, 
Foreman of the Jury. 


[Endorsed]: Filed March 9, 1950. [13] 


[Title of District Court and Cause. ] 


VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, James D. McCormick, guilty as charged 
in the Indictment. 


Dated: Los Angeles, California, March 9, 1950. 
/s/ IRVING PERPER, 
Foreman of the Jury. 


[Endorsed]: Filed March 9, 1950. [14] 
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[Title of District Court and Cause.] 


VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, Vincent Doud, guilty as charged in the 
Indictment. 


Dated: Los Angeles, California, March 9, 1950. 
/s/ IRVING PERPER, 
Foreman of the Jury. 


[Endorsed]: Filed March 9, 1950. [15] 


[Title of District Court and Cause. ] 


VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, H. M. Cormack, guilty as charged in the 
Indictment. 


Dated: Los Angeles, California, March 9, 1950. 
/s/ IRVING PERPER, 
Foreman of the Jury. 


[Endorsed]: Filed March 9, 1950. 
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[Title of District Court and Cause.] 


VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, Raymond E. Farrell, guilty as charged 
in the Indictment. 

Dated: Los Angeles, California, March 9, 1950. 

/s/ IRVING PERPER, 
Foreman of the Jury. 


[Endorsed]: Filed Mareh 9, 1950. [17] 


[Title of District Court and Cause. ] 


VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, Robert Maulhardt, guilty as charged in 
the Indictment. 


Dated: Los Angeles, California, March 9, 1950. 
/s/ IRVING PERPER, 
Foreman of the Jury. 


[Endorsed]: Filed March 9, 1950. [18] 


INSTRUCTIONS GIVEN 
Government’s Instruction No. 1 
(Province of the Court) 


Members of the Jury: 
You have heard the evidence and the argument. 
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Now it is the duty of the Court to instruct you as 
to the law governing the case. It is your duty, as 
jurors, to follow the law as stated in the instruc- 
tions of the Court and to apply the law so given to 
the facts as you find them from the evidence before 
you. You are not to single out one instruction 
alone as stating the law, but must consider the in- 
structions as a whole. 

Regardless of any opinion you may have as to 
what the law ought to be, it would be a violation of 
your sworn duty to base a verdict upon any other 
view of the law than that given in the instructions 
of the Court. 

Given. 

73/1. CW a 


Government’s Instruction No. 2 


(Province of the Jury) 
(Information on Accusation) 


You have been chosen and sworn as jurors in this 
ease to try the issues of fact presented by the alle- 
gations of the information and the denial made by 
the plea of the accused. You are to perform this 
duty without bias or prejudice as to any party. 
The law does not permit jurors to be governed by 
sympathy, prejudice, or public opinion. The ac- 
cused and the public expect that you will carefully 
and impartially consider all the evidence, follow the 
law as stated by the Court and reach a just verdict, 
regardless of the consequences. 

An information is but a formal method of accus- 
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ing a defendant of a crime. It is not evidence of 
any kind against the accused, and does not create 
any presumption or permit any inference of guilt. 


Given. 
/s/ H.C. W. [21] 


Government’s Instruction No. 3 


(Direct Evidence) 
(Circumstantial Evidence) 


There are two types of evidence from which a 
jury may properly find a defendant guilty of an 
offense. One is direct evidence—such as the testi- 
mony of an eye witness. The other is circumstan- 
tial evidence—the proof of a chain of circumstances 
pointing to the commission of the offense. 

As a general rule, the law makes no distinction 
been direct and circumstantial evidence, but sim- 
ply requires that, before convicting a defendant, the 
jury be satisfied of the defendant’s guilt beyond a 
reasonable doubt from all the evidence in the case. 

In order to justify a verdict of guilty based in 
whole or in part upon circumstantial evidence, the 
facts in the chain of circumstances shown by the 
evidence must be consistent with the guilt of the 
accused, and inconsistent with every reasonable sup- 
position of innocence. 

If the facts and circumstances shown by the evi- 
dence are as consistent with innocence as with 
guilt, the jury should acquit the accused. 


Given. 
/s/ H. C. W. [22] 
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Government’s Instruction No. 4 
(Evidence, Stipulations, Inferences, Presumptions) 


Statements and arguments of counsel are not evi- 
dence in the case, unless made as an admission or 
stipulation of fact. When the attorneys on both 
sides stipulate or agree as to the existence of a fact, 
the jury must accept the stipulation as evidence and 
regard that fact as conclusively proved. 

The evidence in the case consists of the sworn 
testimony of the witnesses, all exhibits which have 
been received in evidence, all facts which have been 
admitted or stipulated, and all applicable presump- 
tions stated in these instructions. Any evidence as 
to which an objection was sustained by the court, 
and any evidence ordered stricken by the court, 
must be entirely disregarded. 

You are to consider only the evidence in the case. 
But in your consideration of the evidence you are 
not limited to the bald statements of the witnesses. 
On the contrary, you are permitted to draw, from 
facts which you find have been proved, such infer- 
ences aS seem Justified in the light of your expe- 
rience. 

An inference is a deduction or conclusion which 
reason and common sense lead the jury to draw 
from facts which have been proved. 

A presumption is an inference which the law re- 
quires the jury to make from particular facts, in 
the absence of convincing evidence to the contrary. 
A presumption continues in effect until overcome 
or outweighed by evidence to the contrary; but un- 
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less so outweighed the jury are bound to find in 
accordance with the presumption. 


Given. 


/s/ H. C. W. [23] 


Government’s Instruction No. 5-A 


Relative to the testimony pertaining to the char- 
acter of the defendants in respect to those traits of 
character which ordinarily would be involved in the 
commission of a crime like that charged in this case, 
I instruct you as follows: 

Such evidence is regarded by the law as relevant 
to the question whether defendant is innocent or 
guilty of the erime charged, because the jury may, 
if its judgment so directs, reason that it is improb- 
able that a person of good character in such re- 
spects would have conducted himself as alleged. 
Character evidence of itself may be sufficient to 
raise a reasonable doubt whether or not defendant 
is guilty, which doubt otherwise would not exist. 
Hence you must consider such evidence in connec- 
tion with all other evidence in the ease. 

But if, after weighing all the evidence, you are 
convinced beyond a reasonable doubt that the de- 
fendant is guilty of the crime charged against him 
in the information, your duty will be to find him 
guilty of that offense, notwithstanding the testi- 
mony that he was or is a person of good character. 


Caljic, No. 32. 


Given. 
/3s/ H. C. W. [24] 
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Defendant’s Instruction No. ... 


The defendants, and each of them, have intro- 
duced evidence of their good character. This evi- 
dence stands uncontradicted. -itasancumbentupon~ 
me,;-therefore, to instruct you-as to the rules to be 
followed in weighing.and applying character evi- 
dence in reaching a verdict in this case. 

The purpose and function of character evidence 
is to generate in your minds a reasonable doubt, 
and it is to be considered by you regardless of 
whether the other evidence in the case is clear or 
doubtful. ‘Therefore, when you consider, as you 
must, the character evidence introduced along with 
all the other evidence in the ease, if a reasonable 
doubt exists as to a defendant’s guilt, then, as to 
such defendant, he, and each of them, is entitled to 
an acquittal. 

Of course, mere proof of good character does not 
entitle a defendant to an acquittal, but it is equally 
true that evidence of good character, when consid- 
ered along with all the other evidence in the ease, 
may be the factor which creates the reasonable 
doubt which entitles the defendant to an acquittal. 


Quick v. U.S. 
128 Fed. 2d 882. 
Point 7 at 835-836. 
Points 8 and 9 at 836. 


Given as modified. 
/s/ H. C. W. [25] 
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Government’s Instruction No. 7 
(Credibility of Accused) 


A. defendant who wishes to testify, however, is a 
competent witness; and the defendant’s testimony is 
to be judged in the same way as that of any other 
witness. 


Given. 
/s/ H. C. W. [26] 


Government’s Instruction No. 9 
(Opinion Evidence) 


The rules of evidence ordinarily do not permit a 
witness to testify as to his opinions or conclusions. 
An exception to this rule exists in the case of an 
expert witness. A witness who by education and 
experience has become expert in any art, science or 
profession, may state his opinion as to a matter in 
which he is versed and which is material to the case, 
and may also state the reasons for such opinion. 
You should consider each expert opinion received 
in evidence in this case and give it such weight as 
you think it deserves; and you may reject it en- 
tirely if you conclude the reasons given in support 
of the opinion are unsound. 

Given. 


/s/ H. C. W. [27] 
Government’s Instruction No. 11 
(Court’s Questions to Witnesses) 


During the course of a trial, I occasionally ask 
questions of a witness, in order to bring out facts 
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not then fully covered in the testimony. Do not 
assume that I hold any opinion on the matters to 
which my questions related. Remember at all times 
that you, as jurors, are at liberty to disregard all 
comments of the Court In arriving at your own 
findings as to the facts. 
Given. 
/s/ Hh. ©. W. F238] 


Government’s Instruction No. 12 
(Court’s Comments to Counsel) 


It is the duty of the Court to admonish an attor- 
ney who, out of zeal for his cause, does something 
which is not in keeping with the rules of evidence 
or procedure. 

You are to draw no inference against the side to 
whom an admonition of the Court may have been 
addressed during the trial of this case. 

Given. 


/3/ H. C. W. [29] 


Government’s Instruction No. 13 


It is charged in the information that on or about 
October 22, 1949, in Ventura County, California, 
within the jurisdiction of this Court, the defendants 
Edwin L. Carty, H. M. Cormack, Eugene Doud, 
James R. Doud, Vineent Doud, Raymond E. Far- 
rell, James D. McCormick, Robert Maulhardt, and 
Edward C. Maxwell, without being permitted so to 
do by any regulation made, adopted, and approved 
under authority of the Migratory Bird Treaty Act 
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of July 3, 1918, as amended, Juty29;-1949; did take, 
hunt, and kill migratory waterfowl and migratory 
game birds over ponds and areas which had been 
baited by means, aid, and use of shelled grain, 
namely, barley and cracked lima beans which had 
been deposited, distributed, and scattered over the 
ponds and areas so as to constitute a lure, attraction 
and enticement to said migratory game birds; con- 
trary to the provisions of the Migratory Bird 
Treaty Act and the Regulations relating thereto as 
duly proclaimed pursuant to law. 
Given. 
/s/ H. C. W. [80] 


Defendants’ Instruction No. ... 


You are instructed that the Rules of Criminal 
Procedure permit the trial of several defendants 
under one Information as in the instant case. How- 
ever, each defendant is entitled to your separate 
and considered verdict, with the law as I have 
given it to you to be applied to each separate de- 
fendant in your deliberations concerning him. It 
is, therefore, possible that you may agree as to your 
separate verdicts on each and every defendant. It 
is also possible that you may agree as to a defend- 
ant, or defendants, and disagree as to other de- 
fendants in this case. 


Given. 
/3/ H.C. W. [81] 
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Government’s Instruction No. 14 


Section 703 of Title 16, United States Code, pro- 
vides in part that: 

‘‘Unless and except as permitted by regulations 
made as hereinafter provided in sections 703-710 of 
this title, it shall be unlawful at any time, by any 
means or in any manner, to pursue, hunt, take, cap- 
ture, kill, attempt to take, capture, or kill, possess,”’ 
=m (Cor) ** ‘any migratory bird, ~ > *awelueed 
in the terms of the conventions between the United 
States and Great Britain for the protection of mi- 
gratory birds concluded August 16, 1916 (39 Stat. 
1702), and the United States and the United Mexi- 
can States for the protection of migratory birds and 
game mammals concluded February 7, 1936. * * *”’ 

On July 29, 1948, the President of the United 
States approved and proclaimed a regulation pro- 
pounded by the Fish and Wildlife Service of the 
United States, Department of the Interior, under 
the authority of the Migratory Bird Treaty Act 
which I have just read to you. ‘That regulation 
provides in $6.3, in part, as follows: 

‘‘Waterfowl (except for propagating, scientific, 
or other purposes under permit issued pursuant 
to §6.8) and mourning doves and white-winged 
doves are not permitted to be taken, directly or indi- 
rectly, by means, aid, or use of shelled, shucked, 
or unshucked corn, or of wheat or other grain, salt, 
or other feed that has been so deposited, distributed, 
or scattered as to constitute for such birds a lure, 
attraction, or enticement to, on, or over the area 
where hunters are attempting to take them: Pro- 
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vided, however, such birds may be taken over prop- 
erly shocked corn and standing crops of corn, wheat, 
or other grain or feed, and grains found scattered 
solely as a result of agricultural harvesting.’’ [32] 

Thus, this regulation which I have just read to 
you has the effect of law, since it was propounded 
under the authority of the Migratory Bird Act of 
1918 as amended. 

Section 707 of Title 16, United States Code, pro- 
vides in part that: 

‘‘Any person, association, partnership, or corpora- 
tion who shall violate any of the provisions of said 
conventions or sections 703-711 of this title, or who 
shall violate or fail to comply with any regulation 
made pursuant to said sections, shall be deemed 
guilty of a misdemeanor and upon conviction thereof 
shall be * * *’’ (punished as the law provides). 

Given. 

/s/ H. C. W. 


Government’s Instruction No. 15 


Thus, there are two essential elements of the of- 
fense charged in the information: 

First: The taking, hunting, or killing of migra- 
tory game birds; 

Second: Over ponds or other hunting areas by 
means, aid, and use of shelled grain or other feed 
distributed thereover so as to constitute a lure, at- 
traction and enticement to such birds. 


Given. 


/s/ H.C. W. [84] 
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There has been testimony that barley and lima 
beans were found on the premises. It is admitted 
that barley is grain. The testimony is conflicting as 
to the amount of barley found on the Santa Clara 
Game Preserve. It is for your determination, as 
to whether it was present in such quantities as to 
constitute a lure or enticement for the ducks pres- 
ent, which have been estimated variously between 
4,000 and 12,000 in number. 

As to the lima beans, you must first determine 
whether, under the terms of the regulations, lima 
beans are in the category of ‘‘other feed’’ which 
will lure, entire or attract migratory birds. [35] 


Government’s Instruction No. 18 


You are further instructed that in a case of this 
sort, 1t is not necessary for the Government to allege 
or to prove at trial that a defendant or defendants 
had knowledge of unlawful baiting over hunting 
grounds to find him guilty of the offense charged. 
In such case, guilty knowledge or intent is no part 
of the issue of the case. In this regard it is required 
that hunters shall investigate at their peril the con- 
ditions surrounding the fields and areas in which 
they are doing their hunting. Thus, the fact that 
a particular defendant may claim he did not know 
the area in which he was hunting was baited as 
charged in the information may not be considered 
by you in determining his guilt or innocence of the 
guilt charged. He was was under a positive duty 
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to investigate for such conditions before hunting 
in the area. 
United States vs. Schulze, 28 Fed. Supp. 234 
(1939). 
United States vs. Reese, 27 Fed. Supp. 833 
(1939). 
Given. 
(sie. €. Ti Ie | 


Government’s Instruction No. 20 


You are instructed that hunters have no property 
right in migratory birds, but only such permissive 
privileges as governmental authorities decree. 

Missouri vs. Holland, 252 U.S. 416, 434. 

Brandenburg vs. Doyle, 12 Fed. Supp. 348, 
344. 

Shouse vs. Moore, 11 Fed. Supp. 784, 787. 

Nor is the government’s power to protect or regu- 
late the hunting of migratory waterfowl confined to 
those lands to which it has title. 

Bailey vs. Holland, 126 F. (2d) 316, 317. 

Given. 

[ef TL Oe WL 


Government’s Instruction No. 21 


You are instructed that you need not be concerned 
whether the particular birds in this case are in fact 
migratory, that is, whether they have actually ever 
been anywhere other than California in their native 
haunts; for once the evidence establishes that the 
particular birds taken are of the species or type in- 
eluded in the Migratory Bird Treaty and the Con- 
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gression Act and Regulations in connection 
therewith, the question of whether those particular 
birds actually went out of this state or were raised 
in this state, or whether they came from Canada, 
or elsewhere, is not in issue. The only issue, then, 
is Whether the defendants hunted or killed the mi- 
gratory birds as charged in the Information. 


United States vs. Lumpkin, 276 Fed. 580. 


In this connection testimony has been produced 
to the effect that the birds taken from defendants 
by the Enforcement Officers, involved in this case, 
were of the following types: Sprigs, also known 
as Pintails, Spoonbill, Greenneck Teals, Redheads, 
Widgeons, and Cackling Goose. 

You are therefore further instructed that as a 
matter of law all birds of these types are migratory 
birds within the meaning of the Treaty and the 
statute and Regulations concerned in this case. 


Given. 
/s/ H. C. W. [88] 


Government’s Instruction No. 19a 


You are instructed that the regulations concerning 
the baiting of migratory birds is violated whether 
the hunters had pursued the indirect method of 
baiting before the season opened so as to keep the 
birds in the hunting area to be shot after the season 
opens, whereupon the hunters may flush them as 
they walk or punt over the preserves, or by directly 
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placing the grain or other feeds in front of the 
blinds or stands during the season. 
Cerritos Gun Club vs. Hall, 96 F. (2d) 620, 
624 (C.A. 9th 1938). 


Furthermore, concerning the provision in the 
regulation that migratory birds are not permitted 
to be taken ‘‘directly or indirectly’? by means of 
bait, you are instructed that the word ‘‘indirectly’’ 
equally applies to any luring of the birds by grain or 
other feed to the hunting area, regardless of whether 
the grain or other feeds is spread before the bird 
blinds themselves or is more widely scattered. 


Cerritos Gun Club vs. Hall, ibid, 629. 


Given. 
/s/ H. C. W. [39] 


Government’s Instruction No. 4a 


(Presumption of Innocence, Burden of Proof, 
Reasonable Doubt) 


The law presumes a defendant to be innocent of 
any crime. ‘This presumption of innocence con- 
tinues throughout the trial, and has the weight and 
effect of evidence in favor of the accused. You must 
consider the evidence in the light of this presump- 
tion. The presumption of innocence is sufficient to 
acquit a defendant, unless the presumption is out- 
weighed by evidence satisfying the jury beyond a 
reasonable doubt of the defendant’s guilt. 

A. reasonable doubt is a fair doubt based upon 
reason and common sense and arising from the state 
of the evidence. It is rarely possible to prove any- 
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thing to an absolute certainty. Proof beyond a 
reasonable doubt is established if the evidence is 
such as you would be willing to rely and act upon 
in the most important of your own affairs. A de- 
fendant is not to be convicted on mere suspicion or 
conjecture. 

A. reasonable doubt may arise not only from the 
evidence produced, but also form a lack of evidence. 
Since the burden is upon the prosecution to prove 
the accused guilty beyond a reasonable doubt of 
every essential element of the crime charged, a 
defendant has the right to rely upon a failure of 
the prosecution to establish such proof. A defend- 
ant may also rely upon evidence brought out on 
cross-examination of witnesses for the prosecution. 
The law: does not impose upon a defendant the duty 
of producing any evidence. 

A reasonable doubt exists in any case when, after 
careful and impartial consideration of all the evi- 
dence, the jurors do not feel satisfied to a moral 
certainty that a defendant is guilty of the charge. 


Given. 
/s/ H. ©. W. [40] 


Defendants’ Instruction No. .... 


You are instructed that the presumption of inno- 
cence with which the defendants are at all times 
clothed is not a mere form to be disregarded by 
you at pleasure, but that it is an essential substan- 
tial part of the law of the land, and binding on you 
in this case, and it is your duty in this case to give 
the defendants the full benefit of this presumption 
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and to acquit the defendants unless the evidence 
in this case convinees you of their guilt as charged 
beyond -at reasonable doubt. 


Given. 
/8/ Hie: We E414 


Instruction No. .... 


You, as jurors, are the sole judges of the credi- . 
bility of the witnesses and the weight their testimony 
deserves. A witness is presumed to speak the truth. 
But this presumption may be outweighed by the 
manner in which the witness testifies, by the charac- 
ter of the testimony given, or by contradictory evi- 
dence. You should carefully scrutinize the testimony 
given, the circumstances under which each witness 
has testified, and every matter in evidence which 
tends to indicate whether the witness is worthy of 
belief. Consider each witness’s intelligence, motive 
and state of mind, and demeanor and manner while 
on the stand. Consider also any relation each wit- 
ness may bear to either side of the case; the manner 
in which each witness might be affected by the ver- 
dict; and the extent to which, if at all, each witness 
is either supported or contradicted by other evi- 
dence. 

Inconsistencies or discrepancies in the testimony 
of a witness, or between the testimony of different 
witnesses, may or may not cause the jury to dis- 
credit such testimony. ‘T'wo or more persons wit- 
nessing an incident or a transaction may see or hear 
it differently; and innocent misrecollection, like 
failure of recollection, is not an uncommon experi- 


80 Edwin L. Carty, et al., vs. 


ence. In weighing the effect of a discrepancy, con- 
sider whether it pertains to a matter of importance 
or an unimportant detail, and whether the discrep- 
ancy results from innocent error or willful false- 
hood. If you find the presumption of truthfulness 
to be outweighed as to any witness, you will give 
the testimony of that witness such credibility, if any, 
as you may think it deserves. And if you find that 
a witness has testified falsely in regard to any part 
of his testimony, you can, if you choose, disregard 
the whole of such witness’s testimony. 


Government’s Instruction No. 23 
(Verdict as to Accused Only) 


You are here to determine the guilt or innocence 
of the accused from the evidence before you. You 
are not called upon to return a verdict as to the 
guilt or innocence of any other person or persons. 
So if the evidence convinces you beyond a reasonable 
doubt of the guilt of the accused, you should so find 
even though you may believe one or more other 
persons are also guilty. 

On the other hand, if any reasonable doubt re- 
mains in your minds after impartial consideration 
of all the evidence, you should acquit the accused. 

Given. 

, /s/ H. C. W. [44] 
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Government’s Instruction No. 24 
(Verdict—Jury’s Responsibility) 

It is proper to add the caution that nothing said 
in these instructions—nothing in any form of verdict 
prepared for your convenience—is to suggest or con- 
vey in any way or manner any intimation as to what 
verdict I think you should find. What the verdict 
shall be is the sole and exclusive duty and responsi- 
bility of the jury. 

Given. 

/s/ H. C. W. [45] 


Government’s Instruction No. 22 


(Punishment) 


The punishment provided by law for the offense 
charged in the information is a matter exclusively 
within the province of the Court, and is not to be 
considered by the jury in arriving at an impartial 
verdict as to the guilt or innocence of the accused. 


Given. 


[Endorsed]: Filed March 10, 1950. [46] 


INSTRUCTIONS REFUSED 


Defendants’ Instruction No. A 
The defendants in this case have raised the defense 
of entrapment. You are instructed that the first 
duties of the officers of the law are to prevent, not 


32 Edwin L. Carty, et al., vs. 


to punish, crime. It is not their duty to incite to 
and create crime for the sole purpose of prosecuting 
and punishing it. When the criminal design orig- 
inates, not with the accused, but is conceived in the 
minds of the government officers, and the accused is 
by persuasion, deceitful representation, or induce- 
ment lured into the commission of a criminal act, 
the government is estopped by sound public policy 
from prosecution therefor. 
Sorrells vs. United States, 
287 U.S. 484, 444, 445 
Entrapment is the conception and planning of an 
offense by an officer, and his procurement of its 
commission by one who would not have perpetrated 
it except for the trickery, persuasion, or fraud of the 
officer. 
Sorrells v. United States 287, 
U.S. 434, at 454 
There is common agreement that where a law 
officer envisages a crime, plans it, and activates its 
commission by one not theretofore intending its 
perpetration, for the sole purpose of obtaining a 
victim through indictment, conviction and sentence, 
the consummation of so revolting a plan ought not 
to be permitted by any self-respecting tribunal. 
Sorrells v. United States, 
287 U.S. 484, at 454 
You are, therefore, instructed that if you have 
first concluded beyond a reasonable doubt that the 
defendants have committed the acts alleged in the 
information, that having so concluded, you are fur- 
ther satisfied that prior to their commission the de- 
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fendants never conceived any intention of [48] com- 
miting these offenses, or any similar offense, but that 
the officers of the government incited and by suasion 
and representations lured them to commit the of- 
fenses alleged in order to entrap, arrest, and prose- 
eute the defendants therefor, then these facts are 
fatal to the prosecution of these offenses, and the 
defendants, and each of them, are entitled to a 
verdict of not guilty. 


Refused. 
/s/ H. C. W. [49] 


Defendants’ Instruction No. .... 


The filing of an information by the United States 
Attorney is no evidence of guilt. Such filing is the 
mechanics provided by law for beginning a line of 
action culminated by a trial before a jury such as 
we are now having. ‘The burden of proving the 
allegations set out in the information is not placed 
by law upon the defendants, the burden of proof is 
upon the prosecution. Every element of the crime 
must be established by proof which convinces you 
to a moral certainty and beyond a reasonable doubt, 
as I have given it to you. 

Out by Consent. [50] 


Defendants’ Instruction No. .... 


You are instructed that each and every fact and 
circumstance relied upon by the prosecution to es- 
tablish the guilt of the defendants must be proved 
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by the evidence beyond all reasonable doubt, and if 
the jury are not satisfied beyond all reasonable 
doubts that each such fact and circumstance has 
been proven, it is your duty to find a verdict of not 


guilty. 
People v. James, 5 Cal. App. 427 at 431. 
Refused—Covered. [51] 


Defendants’ Instruction No. .... 


Reasonable doubt is not mere possible doubt, be- 
cause everything relating to human affairs and de- 
pending on moral evidence, is open to some possible 
or imaginary doubt. It is that state of the case, 
which, after the entire comparison and considera- 
tion of all evidence leaves the minds of jurors in 
that condition that they cannot say they feel an 
abiding conviction to a moral certainty of the truth 
of the charge. ‘T'he burden of proof is upon the 
prosecutor. All presumptions of law, independent 
of evidence, are in favor of innocence, and every 
person is presumed to be innocent until he is proven 
guilty. If, upon such proof there is reasonable 
doubt remaining, the accused is entitled to the bene- 
fit of it by acquittal. For it is not sufficient to 
establish a probability, though a strong one arising 
from the doctrine of chances, that the fact charged 
is more likely to be true than the contrary; but 
the evidence must establish the truth of the fact to 
a reasonable and moral certainty; a certainty that 
convinces and directs the understanding and satis- 
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fies the reason and judgment of those who are bound 
to act conscientiously upon it. 


Commonwealth v. Webster, 5 Cashing 320. 
Refused. [52] 


Defendants’ Instruction No..... 


The federal jurisdiction over wild life is predi- 
eated upon treaties entered into by and between the 
United States and Great Britain, and by and be- 
tween the United States and United Mexican States. 
These treaties were entered into in 1916 and 1936. 
Thereafter, Congress empowered the Secretary of 
the Interior to make proclamations and issue regula- 
tions to carry out the intent and purpose of these - 
treaties. 

The proclamations and regulations issued by the 
Secretary pursuant to such authority cover open 
and closed seasons, bag limit of birds, and cireum- 
stances and conditions under which migratory birds 
may be taken. You are instructed that there is no 
issue here involved of hunting out of season, or 
possession over the bag limits established by the 
Secretary. A portion of the regulations involved 
are as follows: 

“Waterfowl ... are not permitted to be taken, 
directly or indirectly, by means, aid, or use of 
shelled, shucked, or unshucked corn, or of wheat or 
other grain, salt, or other feed that has been so de- 
posited, distributed, or scattered as to constitute for 
such birds a lure, attraction, or enticement to, on or 
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over the area where hunters are attempting to take 
them... .’? 


(Proclamation No. 2616, Regulation 3. Cited 
in 16 U.S.C.A., 1949 Cumulative Annual Pocket 
Part, Section 704) 


Now, in determining whether or not there was 
grain present on the property of the Santa Clara 
Club on which these defendants were hunting on 
the morning of October 22, 1949, in violation of this 
regulation, there are certain rules of [53] construc- 
tion, the propounding of which I feel necessary for 
your intelligent deliberations. All laws (and regula- 
tions (supplied) ) should receive sensible construc- 
tion. General terms should be so limited in their 
application so as not to lead injustice, oppression, or 
an absurd consequence. It will always, therefore, be 
presumed that the legislature intended exceptions 
to its language which would avoid results of this 
character. The reason of the law in such eases should 
prevail over its letter. 


Sorrells v. United States, 
287 U.S. 434, 447, 77 Law Ed. 413, 419 
(Taken from the majority opinion of 
Chief Justice Hughes wherein he quoted 
verbatim, and with approval, United States 
v. Kirby, 7 Wall. 483, 19 L. ed. 278) 


Covered. [54] 


United States of America 37 


Defendants’ Instruction No. .... 


The defendants have raised the defense of entrap- 
ment. ‘T'he natural and logical approach to this 
subject of entrapment must be through the applica- 
tion of the doctrine of estoppel. Individuals, in 
dealing with each other, are not permitted to assert 
rights or enforce remedies when their own acts 
induced another to commit the wrong out of which 
arose the right sought to be enforced. Estoppel is 
founded on morality and justice, and especially con- 
cerns conscience and equity. Although the govern- 
ment is a sovereign, it is not permitted to adopt 
means which are condemned by the courts when 
practiced by its citizens. If the conduct of govern- 
ment agents be unconscionable, if it be intentionally 
deceptive and designed to induce, and does induce 
another to do something which he would not have 
otherwise done, the wrongdoer is not, and should 
not be, permitted to profit thereby. Sound public 
policy estops the government from asserting that an 
act which involves no criminal intent was voluntarily 
done when it originated in and was caused by the 
government agents’ deception. 


O’Brien v. United States, 
51 Fed. 2d 674, at 677, 678, 679 


If you find, therefore, that the government agents, 
by their conduct, as appears from the evidence in 
this case, caused the defendants to do the acts com- 
plained of and which from the evidence it appears 
they would not have otherwise done except for such 
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conduct, then you are instructed that defendants are 
entitled to a verdict of not guilty. 


O’Brien v. United States, 51 Fed. 2d 674 [55] 


[Title of District Court and Cause. ] 


[U.8S.C., Title 16, Sec. 703, et seq., Migratory Bird 
Treaty Act, and Sec. 707, Penalty Provision; 
and the Regulations duly proclaimed 
thereunder. | 

ERNEST A. TOLIN, 
United States Attorney. 


NORMAN W. NEUKOM, 
Assistant U. S. Attorney, 
Chief of Criminal Division. 


SANDER L. JOHNSON, 
Assistant U. 8. Attorney, 


/s/ SANDER L. JOHNSON. [56] 


Government’s Instruction No. 6 
(‘‘Accomplice’’ Witness) 


All evidence of a witness who is connected with 
the commission of the offense charged should like- 
wise be considered with caution and weighed with 
great care. 

Refused. [57] 


Government’s Instruction No. 8 


| (Failure of Accused to Deny) 


Thus a defendant who elects to go upon the wit- 
ness stand and testify subjects himself to the same 
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rules as apply to any other witness; and if he fails 
to deny or explain acts of an incriminating nature 
which the evidence of the prosecution tends to 
establish against him, such failure may be considered 
by the jury along with all other circumstances 
in evidence; since the jury may or may not draw 
the inference that if the defendant could have 
truthfully denied or explained the incriminating 
evidence against him, he would have done so. 


Refused. [58] 


Government’s Instruction No. 10 


(Court’s Comments on Evidence ) 

The law of the United States permits the judge 
to comment to the jury on the evidence in the 
case. Such comments are only expressions of the 
judge’s opinion as to the facts; and the jury may 
disregard them entirely, since the jurors are the 
sole judges of the facts. 


Refused. 
/s/ H. C. W. [59] 


Government’s Instruction No. 16 


In this connection, you are instructed that the 
word ‘‘take’’ has been defined in section 6.2 of 
regulations relating to migratory birds propounded 
by the Fish and Wildlife Service of the United 
States Department of Interior and proclaimed by 
the President on July 29, 1948, to mean to hunt, 
kill, or capture or attempt to hunt, kill, or cap- 
ture. 
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Thus, it is not necessary for the Government to 
have proved the successful killing or capturing of 
migratory birds by the means alleged in the in- 
formation. It is sufficient if it has been proved to 
your satisfaction that the defendants attempted 
to take such birds by the means alleged in the 
information, that is, by the use of bait over the 
hunting area. 


See also: 


Cochrane v. United States, 
92 F. (2d) 623, 627, (C.A. 9th 1938). 


Refused. 
/s/ H.C. W. Tai 


Government’s Instruction No. 17 


I think it well at this time that, although you are 
probably already aware of them, the aims and pur- 
poses of the Migratory Bird Treaty and the acts 
and regulations which have followed it be explained 
to you. 

It would seem clear that the fundamental pur- 
pose is the protection of migratory birds from 
destruction in an unequal contest between hunter 
and bird. 

United States v. Olson, 
41 Fed. Supp. 483 (1941). 

In the Congressional Act itself, it is stated that 
it is aimed at carrying out the purposes of the 
convention which adopted the treaty, which are 
as follows: ‘‘saving from indiscriminate slaughter’’ 
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and ‘‘of insuring the preservation of such migra- 
tory birds as are either useful to man or harm- 
less.”’ 

Furthermore, as was stated by another Federal 
Court in a ease dealing with the same subject as 
this: 

‘‘Concern for the welfare and protection of our 
migratory birds is not by any means lmited to 
those whose chief interest in them rests in the 
sport of hunting and killing them. The object of 
providing for their protection and preservation 
reaches far beyond the motive of the huntsmen 
and the sport of hunting.’’ Gaunt v. Lloyds America 
of San Antonio, 11 F. Supp. 787. 


Refused. 
/s/ H. C. W. [61] 


Government’s Instruction No. 15a 


You are instructed that the only issues of this 
case are as I have just read them to you. If you 
find that the facts were as charged in the informa- 
tion, then the two issues, or requirements for con- 
viction, have been found and met. You must then 
assume that the enforcement officers concerned were 
only doing their duty in every respect and you 
must not be concerned with any personalities 
that may have been involved between them and the 
defendants. We are not concerned here with purely 
local controversies arising from collateral matters. 

Refused. [62] 
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Government’s Instruction No. 2la 
(Entrapment) 


(Note: In a case of this character, alleging 
violation of the Migratory Bird Treaty Act, 
where intent and wilfulness are not elements 
of the charge, it is respectfully submitted that 
an instruction pertaining to the law of entrap- 
ment is not in point. A review of the cases 
discussing the subject of entrapment reveals 
that the defense arises when Government agents 
induce and originate the criminal intent, design 
or purpose of a defendant and discussions of 
the doctrine in all cases have been within the 
framework of and with respect to the formation 
of such criminal intent or design. It would 
seem then, that such cases have no bearing 
upon the case at hand. However, if the Court 
feels to the contrary, the following is submit- 
ted as a fair and proper instruction. ) 

You are instructed that where the officers of 
the law have enticed a person to commit the crime 
charged and lured him on to its consummation with 
the purpose of arresting him, the law will not au- 
thorize a verdict of guilt. 

But if a disposition to violate the law is present, 
the mere fact that public officers furnished the op- 
portunity to commit the crime is no defense. The 
Government is not engaged in the business of manu- 
facturing criminals; it has enough to do to prevent 
the commission of crime. But it often becomes nec- 
essary for Government officers and agents to match 
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their wits against the wits of the man who is de- 
liberately violating the law, or who has violated 
the law and continues to do so; and in such a case 
the officers or agents may afford him an oppor- 
tunity to commit a crime. 

Thus, decoys may be used to apprehend and pre- 
sent opportunity to one willing to commit offenses 
and the officers and agents of the Government as 
a part of their duty have a perfect right to test 
persons who they have reasonable ground to believe 
are engaged in violation of the laws. If a man is 
engaged and prepared to break the law, the mere 
fact that employees of the Government put it in his 
power to break it, or do not at once prevent him 
from breaking it, and thereby capture him in the 
very act of breaking the law, does not constitute 
entrapment and is no defense. 

If, however, a man has no disposition to break 
the law and would not break it except he was in- 
duced and persuaded therein by the Government, 
then that does constitute an entrapment and would 
be a defense wararnting an [63] acquittal of the 
crime charged. 


See: Sorrels v. United States, 
287 U.S. 434, 66 A.L.R. 249. 

See also: Capuano v. United States, 
9 F, (2d) 41 (C.A. Ist). (Bribery) ; 


Jindra v. United States, 
69 I. (2d) 429 at (C.A. Sth). (Narcotics) ; 
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Stein v. United States, 
166 BF. (2d) 852 (C.A. 9th). (Nareoties). 


Crim. Law—Key # 37. United States v. 
Kaiser, 188 F. (2d) 219, cert. den. 320 U. S&S. 
801. [64] 


Government’s Instruction No. 5 


(Credibility of Witnesses, Discrepancies 
in Testimony ) 


You, as jurors, are the sole judges of the credi- 
bility of the witnesses and the weight their testi- 
mony deserves. A witness is presumed to speak 
the truth. But this presumption may be out- 
weighed by the manner in which the witness testi- 
fies, by the character of the testimony given, or by 
contradictory evidence. You should carefully scruti- 
nize the testimony given, the circumstances under 
which each witness has testified, and every matter 
in evidence which tends to indicate whether the 
witness is worthy of belief. Consider each witness’ 
intelligence, motive and state of mind, and demeanor 
and manner while on the stand. Consider also any 
relation each witness may bear to either side of the 
ease; the manner in which each witness might 
be affected by the verdict; and the extent to which, 
if at all, each witness is either supported or con- 
tradicted by other evidence. 

Inconsistencies or discrepancies in the testimony 
of a witness, or between the testimony of different 
witnesses, May or may not cause the jury to dis- 
eredit such testimony. ‘T'wo or more persons witness- 
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ing an incident or a transaction may see or hear 
it differently; and innocent misrecollection, like 
failure of recollection, is not an uncommon experi- 
ence. In weighing the effect of a discrepancy, con- 
sider whether it pertains to a matter of importance 
or an unimportant detail, and whether the dis- 
crepancy results from innocent error or wilful false- 
hood. If you find the presumption of truthfulness 
to be outweighed as to any witness, you will give 
the testimony of that witness such credibility, if 
any, aS you may think it deserves. 
Not given. 
/s/ H. C. W. [65] 


Defendants’ Instruction No. .... 


Also if you find that a witness has testified falsely 
in regard to any part of his testimony, you can, 
if you choose, disregard the whole of such witness’ 
testimony. 


Out—Consent—At end of 5. 
[Endorsed]: Filed March 10, 1950. [66] 


[Title of District Court and Cause. ] 


NOTICE OF MOTION 


To the United States of America, and to Ernest 
A. Tolin, Esq., United States Attorney, and 
Sander Johnson, Esq., Assistant United States 
Attorney: 


You and Each of You Will Please Take Notice 
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that the defendants in the above-entitled action will, 
on the 20th day of March, 1950, at the hour of 2:00 
o’clock p.m., in the Courtroom of the Honorable 
Harry C. Westover, United States District Judge, 
in the Federal Building at Los Angeles, California, 
through their attorney John J. Irwin, Esq., move 
the Honorable Court for a new trial for each and 
every one of said defendants. 

Said motion will be based upon the written motion 
filed concurrently herewith, the memorandum of 
points and authorities, records and files in the action, 
and the affidavit of John J. Irwin. 


Dated: At Los Angeles, California, March 14, 
1950. 


/s/ JOHN J. IRWIN, 
Attorney for Defendants. 


Receipt of copy acknowledged. 


[Endorsed]: Filed March 14, 1950. [67] 


[Title of District Court and Cause. | 


MOTION FOR NEW TRIAL 


Come now the defendants Edwin L. Carty, H. 
McCormick, Eugene Doud, James R. Doud, Vincent 
Doud, Raymond E. Farrell, James D. McCormick, 
Robert Maulhardt and Edward C. Maxwell, and 
through their attorney John J. Irwin, Esq., re- 
spectfully move the Honorable Court for an order 
setting aside the judgment of conviction as to each 
of them in the above-entitled case, and/or an order 


Umted States of America 47 


granting each and every defendant a new trial of 
the offense alleged in the above-entitled action. Said 
motion is made on the following grounds, to wit: 

1. Because the verdict of the jury is contrary 
to the law and the evidence. 

2. That the Honorable Court erred in failing to 
submit to the jury, as requested by defendants’ 
counsel, the instruction on entrapment, and more 
particularly, the Honorable Court erred in failing 
to give defendants’ requested instruction ‘‘A.’’ [69] 

3. That the Honorable Court erred in giving 
Government’s Instruction 19 ‘‘a’”’ over defendants’ 
counsel’s objection. 

4. That under all the circumstances, the Honor- 
able Court erred in refusing to declare a mistrial 
and discharging the jury when the said jury re- 
ported, at approximately 10:30 p.m. on the night 
of March 8, 1950, that they were unable to agree. 

). That the Honorable Court further erred at 
the same time and place after the jury had so re- 
ported in directing they be locked up for the night 
and resume deliberations the following day, all over 
the objection of defendants’ counsel. 

6. That there is newly discovered evidence which 
is material to defendants’ plea of not guilty, which 
evidence was not known or available to the defend- 
ants or their counsel until after the jury had been 
instructed and retired. 

7. That the United States Attorney, through his 
Assistant, was guilty of misconduct in that he 
withheld evidence favorable to the defendants, and 
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which, if available, was material to the defendants’ 
case. 

Wherefore, these defendants pray that the Court 
set aside the verdict and grant them, and each of 
them, a new trial on the Information, upon which 
a verdict of guilty was returned. 


Dated: March 14, 1950. 


/s/ JOHN J. IRWIN, 
Attorney for Defendants. ['70] 


Memorandum of Points and Authorities 


A judge may not use undue influence to com- 
mand or coerce a verdict of guilty. 
Wissel v. United States, 22 Fed. 2d 468. 
A new trial may be granted on the grounds of 
newly discovered evidence. 
Rule 33, Federal Rules of Criminal Procedure. 
Johnson vs. United States, 
32, Fed. 2d 128. 


Where the criminal design is conceived in the 
mind of the Government officers and the accused is, 
by persuasion, deceitful representation, or induce- 
ment, lured into the commission of a criminal act, 
the Government is estopped by sound public policy 
from prosecution therefor. 

Sorrells v. United States, 287 U.S. 434. 
Respectfully submitted, 


/s/ JOHN J. IRWIN, 
Attorney for Defendants. 


[Endorsed]: Filed March 14, 1950. [71] 
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STIPULATION IN RE MOTION FOR 
NEW TRIAL 


It appearing that defendants heretofore filed a 
Motion For New Trial, and that grounds 6 and 7 
were supported by the affidavit of defendants’ at- 
torney based upon information relayed to the said 
defendants’ attorney by Sander Johnson, Hsq., As- 
sistant United States Attorney; 

It further appearing, after the filing of said Mo- 
tion for New Trial the Assistant United States 
Attorney was advised that the information conveyed 
by him to defendants’ counsel was incorrect, and 
immediately thereafter the Assistant United States 
Attorney advised defense counsel that there was a 
possibility of error in the information furnished 
by him to defendants’ counsel, and which was the 
basis of defendants’ counsel’s affidavit in support 
of grounds 6 and 7 of defendants’ Motion for New 
Trial. ‘Thereupon it was mutually agreed by and 
between the Government’s counsel and defendants’ 
counsel that they would personally examine [73] 
the evidence which was and 1s the subject matter of 
grounds 6 and 7 of defendants’ Motion for New 
Trial. Following this examination both Govern- 
ment’s counsel and defendants’ counsel mutually 
agreed that the information volunteered to defend- 
ants’ counsel after the jury had retired in the above- 
entitled matter was the result of incomplete informa- 
tion, and it appears that grounds 6 and 7 of de- 
fendants’ Motion for New ‘Trial are not well 
founded. 
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Accordingly, It Is Stipulated by and between the 
plaintiff through its attorneys, and the defendants, 
through their attorney, that grounds 6 and 7 of de- 
fendants’ Motion for New Trial may be abandoned 
and stricken without prejudice to the other and 
remaining grounds in said Motion. 

It Is Further Stipulated that the affidavit of de- 
fendants’ counsel filed in support of said grounds 
6 and 7, for Motion for New Trial, may be with- 
drawn from the files of the United States District 
Court. 


Dated: At Los Angeles, California, this 20th day 
of March, 1950. 
ERNEST A. TOLIN, 
United States Attorney. 


By /s/ SANDER L. JOHNSON, 
Assistant U. 8. Attorney. 


/s/ JOHN J. IRWIN, 
Attorney for Defendants. 


Upon reading the foregoing Stipulation, and good 
cause appearing therefor, It Is Hereby Ordered 
that grounds 6 and 7 of defendants’ Motion for 
New Trial may be abandoned without prejudice to 
the remainder of said Motion, and It Is Further 
Ordered that the affidavit of John J. Irwin, filed 
in support of grounds 6 and 7 with the Clerk of 
the Court may be withdrawn and delivered to 
John J. Irwin, Esq. 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [74] 
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At a stated term, to wit: The February Term, 
A.D. 1950, of the District Court of the United 
States of America, within and for the Central 
Division of the Southern District of California, 
held at the Court Room thereof, in the City of 
Los Angeles on Monday the 20th day of March in 
the year of our Lord one thousand nine hundred 
and fifty. 


Present: The Honorable Harry C. Westover, 
District Judge. 


[Title of Cause.] 


For hearing on motion of defendant for a new 
trial, pursuant to notice thereof filed March 14, 
1950; S. L. Johnson, Assistant U. 8. Attorney, ap- 
pearing as counsel for Government; John J. Irwin, 
Esq., appearing as counsel for defendants who are 
all present on O/R, viz.; Edwin L. Carty, H. Mec- 
Cormick, Eugene Doud, James R. Doud, Vincent 
Doud, Raymond E. Farrell, James D. McCormick, 
Robert Maulhardt, and Edward G. Maxwell; 

Attorney Irwin makes a statement. Court orders 
said motion of defendants for a new trial denied, 
and pronounces judgment upon each of the said 
nine defendants as follows: 

Each defendant is fined $500. and allowed to 
March 27, 1950, at noon, to pay said fine, to 
wit: [75] 
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District Court of the United States for the Southern 
District of California, Central Division 


No. 21165-Criminal 
UNITED STATES OF AMERICA, 
VS. 


EDWIN L. CARTY. 


JUDGMENT AND COMMITMENT 


On this 20th day of March, 1950, came the at- 
torney for the Government and the defendant ap- 
peared in person and by counsel, John J. Irwin, 
Esq.; and, 

It Is Adjudged that the defendant has been 
convicted upon his plea of not guilty, and a verdict 
of guilty of the offense of unlawfully hunting migra- 
tory waterfowl over baited area in violation of 
Section 703, Title 16, U. S. Code, as charged in the 
Information; and the Court having asked the de- 
fendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to 
the Court, 

It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant pay a fine 
unto the United States of America in the sum of 
$500.00. 

It is further adjudged that on motion of the de- 
fendant that he be allowed until March 27th, 1950, 
12 noon, in which to pay said fine. 

It is ordered that the Clerk deliver a copy of 
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this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [76] 


District Court of the United States for the Southern 
District of California, Central Division 


No. 21165-Criminal 
UNITED STATES OF AMERICA, 


VS. 
H. McCORMICK. 


JUDGMENT AND COMMITMENT 


On this 20th day of March, 1950, came the at- 
torney for the Government and the defendant ap- 
peared in person and by counsel, John J. Irwin, 
Hsq.; and, 

It Is Adjudged that the defendant has been 
convicted upon his plea of not guilty, and a verdict 
of guilty of the offense of unlawfully hunting migra- 
tory waterfowl over baited area in violation of 
Section 703, Title 16, U. S. Code, as charged in the 
Information; and the Court having asked the de- 
fendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient 
eause to the contrary being shown or appearing to 
the Court, 


54 Edwin L. Carty, et al., vs. 


It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant pay a fine 
unto the United States of America in the sum of 
$500.00. 

It is further adjudged that on motion of the de- 
fendant that he be allowed until March 27th, 1950, 
12 noon, in which to pay said fine. 

It is ordered that the Clerk deliver a copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [77] 


District Court of the United States for the Southern 
District of California, Central Division 


No. 21165-Criminal 
UNITED STATES OF AMERICA, 


VS. 
EUGENE DOUD. 


JUDGMENT AND COMMITMENT 


On this 20th day of March, 1950, came the at- 
torney for the Government and the defendant ap- 
peared in person and by counsel, John J. Irwin, 
Ksq.; and, 

It Is Adjudged that the defendant has been 
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convicted upon his plea of not guilty, and a verdict 
of guilty of the offense of unlawfully hunting migra- 
tory waterfowl over baited area in violation of 
Section 703, Title 16, U. S. Code, as charged in the 
Information; and the Court having asked the de- 
fendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to 
the Court, 

It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant pay a fine 
unto the United States of America in the sum of 
$500.00. 

It is further adjudged that on motion of the de- 
fendant that he be allowed until March 27th, 1950, 
12 noon, in which to pay said fine. 

It is ordered that the Clerk deliver a copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [78] 
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District Court of the United States for the Southern 
District of California, Central Division 


No. 21165-Criminal 
UNITED STATES OF AMERICA, 


VS. 


JAMES R. DOUD. 


JUDGMENT AND COMMITMENT 


On this 20th day of March, 1950, came the at- 
torney for the Government and the defendant ap- 
peared in person and by counsel, John J. Irwin, 
Esq.; and, 

It Is Adjudged that the defendant has been 
convicted upon his plea of not guilty, and a verdict 
of guilty of the offense of unlawfully hunting migra- 
tory waterfowl over baited area in violation of 
Section 703, Title 16, U. S. Code, as charged in the 
Information; and the Court having asked the de- 
fendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to 
the Court, 

It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant pay a fine 
unto the United States of America in the sum of 
$500.00. 

It is further adjudged that on motion of the de- 
fendant that he be allowed until March 27th, 1950, 
12 noon, in which to pay said fine. 
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It is ordered that the Clerk deliver a copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [79] 


District Court of the United States for the Southern 
District of California, Central Division 


No. 21165-Criminal 
UNITED STATES OF AMERICA, 


vs. 
VINCENT DOUD. 


JUDGMENT AND COMMITMENT 


On this 20th day of March, 1950, came the at- 
torney for the Government and the defendant ap- 
peared in person and by counsel, John J. Irwin, 
Hsq.; and, 

It Is Adjudged that the defendant has been 
convicted upon his plea of not guilty, and a verdict 
of guilty of the offense of unlawfully hunting migra- 
tory waterfowl over baited area in violation of 
Section 703, Title 16, U. S. Code, as charged in the 
Information; and the Court having asked the de- 
fendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to 
the Court, 
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It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant pay a fine 
unto the United States of America in the sum of 
$500.00. 

It is further adjudged that on motion of the de- 
fendant that he be allowed until March 27th, 1950, 
12 noon, in which to pay said fine. 

It is ordered that the Clerk deliver a copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [80] 


District Court of the United States for the Southern 
District of California, Central Division 


No. 21165-Criminal 


UNITED STATES OF AMERICA, 
vB. 


RAYMOND EH. FARRELL. 


JUDGMENT AND COMMITMENT 


On this 20th day of March, 1950, came the at- 
torney for the Government and the defendant ap- 
peared in person and by counsel, John J. Irwin, 
EKsq.; and, 
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It Is Adjudged that the defendant has been 
convicted upon his plea of not guilty, and a verdict 
of guilty of the offense of unlawfully hunting migra- 
tory waterfowl over baited area in violation of 
Section 703, Title 16, U. S. Code, as charged in the 
Information; and the Court having asked the de- 
fendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to 
the Court, 

It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant pay a fine 
unto the United States of America in the sum of 
$500.00. 

It is further adjudged that on motion of the de- 
fendant that he be allowed until March 27th, 1950, 
12 noon, in which to pay said fine. 

It is ordered that the Clerk deliver a copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [81] 
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District Court of the United States for the Southern 
District of California, Central Division 


No. 21165-Criminal 
UNITED STATES OF AMERICA, 
VS. 


JAMES D. McCORMICK. 


JUDGMENT AND COMMITMENT 


On this 20th day of March, 1950, came the at- 
torney for the Government and the defendant ap- 
peared in person and by counsel, John J. Irwin, 
Fisq.; and, 

It Is Adjudged that the defendant has been 
convicted upon his plea of not guilty, and a verdict 
of guilty of the offense of unlawfully hunting migra- 
tory waterfowl over baited area in violation of 
Section 703, Title 16, U. S. Code, as charged in the 
Information; and the Court having asked the de- 
fendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to 
the Court, 

It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant pay a fine 
unto the United States of America in the sum of 
$500.00. 

It is further adjudged that on motion of the de- 
fendant that he be allowed until March 27th, 1950, 
12 noon, in which to pay said fine. 
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It is ordered that the Clerk deliver a copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [82] 


District Court of the United States for the Southern 
District of California, Central Division 


No. 21165-Criminal 


UNITED STATES OF AMERICA, 
VS. 


ROBERT MAULHARDT. 


JUDGMENT AND COMMITMENT 


On this 20th day of March, 1950, came the at- 
torney for the Government and the defendant ap- 
peared in person and by counsel, John J. Irwin, 
Hsq.; and, 

It Is Adjudged that the defendant has been 
convicted upon his plea of not guilty, and a verdict 
of guilty of the offense of unlawfully hunting migra- 
tory waterfowl over baited area in violation of 
Section 703, Title 16, U. S. Code, as charged in the 
Information; and the Court having asked the de- 
fendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient 
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cause to the contrary being shown or appearing to 
the Court, 

It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant pay a fine 
unto the United States of America in the sum of 
$500.00. 

It is further adjudged that on motion of the de- 
fendant that he be allowed until March 27th, 1950, 
12 noon, in which to pay said fine. 

It is ordered that the Clerk deliver a copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 4 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [83] 


District Court of the United States for the Southern 
District of California, Central Division 


No. 21165-Criminal 


UNITED STATES OF AMERICA, 
VS. 


EDWARD G. MAXWELL. 


JUDGMENT AND COMMITMENT 


On this 20th day of March, 1950, came the at- 
torney for the Government and the defendant ap- 
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peared in person and by counsel, John J. Irwin, 
Hsq.; and, 

It Is Adjudged that the defendant has been 
convicted upon his plea of not guilty, and a verdict 
of guilty of the offense of unlawfully hunting migra- 
of guilty of the offense of unlawfully hunting migra- 
tory waterfowl over baited area in violation of 
Section 703, Title 16, U. S. Code, as charged in the 
Information; and the Court having asked the de- 
fendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to 
the Court, 

It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant pay a fine 
unto the United States of America in the sum of 
$500.00. 

It is further adjudged that on motion of the de- 
fendant that he be allowed until March 27th, 1950, 
12 noon, in which to pay said fine. 

It is ordered that the Clerk deliver a copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 


/s/ HARRY C. WESTOVER, 
U.S. District Judge. 


[Endorsed]: Filed March 20, 1950. [84] 
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[Title of District Court and Cause. ] 
NOTICE OF APPEAL 

The names of the appellants are Edwin L. Carty, 
H. McCormick, Eugene Doud, James R. Doud, Vin- 
eent Doud, Raymond E. Farrell, James D. McCor- 
mick, Robert Maulhardt and Edward C. Maxwell, 
and their addresses are care of Edward C. Maxwell, 
Esq., 326 South A Street, Oxnard, California. 

The names and addresses of the attorneys for ap- 
pellants are Otto Christensen, Esq., 1212 Spring 
Arcade Building, 541 South Spring Street, Los An- 
geles 13, California, and John J. Irwin, Esq., 5658 
Wilshire Boulevard, Los Angeles 36, California. 

The offense for which the defendants were con- 
victed was a violation of Section 703, Title 16 of the 
United States Code, which makes it an offense to 
hunt and kill migratory waterfowl and migratory 
game birds over baited ponds and areas by means, 
aid, and use of shelled grain and other feed distrib- 
uted and scattered over said ponds and areas so as 
to constitute a lure, attraction [85] and entirement 
to said migratory game birds. A one-count Informa- 
tion, including all of the defendants therein, was 
filed and pursuant to pleas of not guilty a trial was 
had before a jury resulting in a conviction of said 
offense. 

The jury returned its verdict of guilty on March 
9, 1950; within the time provided defendants filed 
their Motion For New Trial, which Motion was de- 
nied on March 20, 1950, by the Honorable Harry C. 
Westover, Judge Presiding. Said Honorable Judge 
immediately thereafter, and on the same date, sen- 
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tenced each of the defendants above named to pay 
a fine of $500.00. 

The above-named appellants hereby appeal to the 
United States Circuit Court of Appeals, Ninth Cir- 
euit, from the above-stated judgment. Appeal will 
be based on the grounds set forth in the Motion For 
New Trial, and particularly on the grounds that: 

1. The offense charged in the Information did 
not constitute a crime; 

2. The evidence was insufficient to support the 
verdict ; 

3. Hrrors of law including, (a) The Honorable 
Trial Court’s failure to instruct the jury on entrap- 
ment as requested; and (b) The giving of other in- 
structions over defense counsel’s objection ; 

4. That the Court erred in confining the jury 
over-night after they reported they were unable to 
agree. 

Dated: At Los Angeles, California, this 24th day 
of March, 1950. 

OTTO CHRISTENSEN and 
JOHN J. IRWIN, 


By /s/ JOHN J. IRWIN, 
Attorneys for Appellants. 
Receipt of copy acknowledged. 


[Endorsed]: Filed March 24, 1950. [86] 


[Title of District Court and Cause.] 


STAY OF EXECUTION 
It appearing to the Court that the defendants Ed- 
win L. Carty, H. McCormick, Eugene Doud, James 
R. Doud, Vincent Doud, Raymond E. Farrell, 


66 Edwin L. Carty, et al., vs. 


James D. McCormick, Robert Maulhardt and Ed- 
ward C. Maxwell have appealed from the verdict of 
guilty and judgment thereafter pronounced, on 
March 20, 1950, against each of them that they pay 
a fine of $500.00, the fines totalling in the aggregate 
the sum of $4500.00; 

Now, Therefore, the judgment of the Court en- 
tered on March 20, 1950, in the above-entitled mat- 
ter as against each of the above-named defendants 
may be and is hereby stayed pending the final de- 
termination of the cause on appeal on condition that 
each defendant deposit in the registry of the Dis- 
trict Court the sum of $500.00. Said $500.00 so de- 
posited shall be retained by the Clerk of the Court 
pending disposition of the appeal. If the judgment 
of this Court is affirmed, or otherwise becomes final, 
the said moneys so deposited shall be retained by 
the Clerk of the Court in full satisfaction of the 
fines imposed. Should, however, the judgment of 
this Court be reversed, said moneys so deposited 
shall be returned to the defendants. 


Dated: At Los Angeles, California, this 24th day 
of March, 1950. 
/s/ HUGH HUNTER, 
United States District Judge. 
Pursuant to Rule 38(a) (3). 
Approved as to form. 
/s/ SANDER L. JOHNSON, 
Assistant U. S. Attorney. 
Receipt of copy acknowledged. 


[Endorsed]: Filed March 24, 1950. [89] 
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STIPULATION EXTENDING TIME 
AND ORDER THEREON 


It appearing that Otto Christensen, Esq., one of 
the attorneys for the Appellants, has been absent 
from the District for an approximate period of 
three weeks, and 

It further appearing that on the 20th day of 
March, 1950, all of the defendants in the above-en- 
titled matter filed their Notice of Appeal from the 
judgment of conviction and sentence thereon in the 
above-entitled cause, and 

It further appearing that the time within which 
to designate the record on appeal and to file the 
record and docket the appeal will expire on April 
30, 1950; 

It Is Hereby Stipulated by and between the 
plaintiff and appellee, through its attorneys Ernest 
A. Tolin, Esq., United States Attorney, and Sander 
L. Johnson, Esq., Assistant United States Attorney, 
and the defendants and appellants, through their at- 
torneys Otto Christensen, Eisq., and John J. Irwin, 
Esq., that all of the defendants and appellants may 
have thirty (380) days from April 30, 1950, within 
which to serve and file their designation of record 
on appeal, and sixty (60) days from April 30, 1950, 
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within which to file the record and docket the ap- 
peal. 


Dated: At Los Angeles, California, this 
day of April, 1950. 
ERNEST A. TOLIN, 
Assistant United States 
Attorney, 


= /s/ SANDER L. JOHNSON, 
Attorneys for Plaintiff and 
and Appellee. 
OTTO CHRISTENSEN and 
JOHN J. IRWIN, 


By /s/ JOHN J. IRWIN, 
Attorneys for Defendants 
and Appellants. 
Order 

The Court having read the foregoing stipulation 
of the attorneys in the above matter, and good 
cause appearing therefor, 

It Is Hereby Ordered that all of the defendants 
in the above-entitled matter may have thirty (30) 
days from April 30, 1950, within which to serve and 
file the designation of record on appeal, and sixty 
(60) days from April 30, 1950, within which to file 
the record and docket the appeal in the said cause. 


Dated: At Los Angeles, California, this 26th 
day of April, 1950. 


/s/ HUGH HUNTER, 


United States District Judge. 
Receipt of copy acknowledged. 


[Endorsed]: Filed April 27, 1950. [92] 


United States of America 69 
[Title of District Court and Cause. ] 


DESIGNATION OF RECORD ON APPEAL 
To the Clerk of the United States District Court: 


1. Information. 

2. Motions, if any, to dismiss information and 
order of Court therein. 

3. Plea of defendants to said information. 

4. Such necessary recitation of impanelment of 
jury to show a jury trial was had. 

5. Court Reporter’s transcript of all the testi- 
mony and proceedings of the trial, Court reporter’s 
transcript of proceedings on the settlement of in- 
structions, and the instructions given and refused. 

6. Certification of all exhibits and/or photostatie 
copies thereof. 

7. Order of Court denying motions for acquittal 
and judgment of dismissal, at the conclusion of the 
evidence of the prosecution and at the conclusion of 
all of the evidence in the case. [94] 

8. Motions for New Trial, and Arrest of Judg- 
ment, and Orders of court thereon. 

9. Judgments and Sentences and Reporters’ 
Transeript thereon. 

10. Notice of appeal. 

11. Designation of Points relied on. 


/s/ JOHN J. IRWIN, 


/s/ OTTO CHRISTENSEN, 
Attorneys for Defendant. 


Affidavit of service by mail attached. 
[Endorsed]: Filed May 23, 1950. [95] 
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In the United States District Court, Southern 
District of California, Central Division 


Honorable Harry C. Westover, Judge Presiding. 
No. 21165 Crim. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


EDWIN L. CARTY, H. W. McCORMICK, EU- 
GENE DOUD, JAMES R. DOUD, VINCENT 
DOUD, RAYMOND E. FARRELL, JAMES 
D. McCORMICK, ROBERT MAULHARDT 
and EDWARD C. MAXWELL, 

Defendants. 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 


Los Angeles, California, February 28, 1950 
Appearances: 


For the Plaintiff: 
JAMES A. TOLIN, 
United States Attorney; by 
SANDER L. JOHNSON, 
Assistant United States Attorney. 


For the Defendants: 
JOHN J. IRWIN, 
5658 Wilshire Boulevard, 
Los Angeles, California. [96] 
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called as a witness by and in behalf of the govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 


By Mr. Johnson: 

Q. Mr. Bedwell, where do you reside? 

A. 60 South Colorama Street, Ventura, Califor- 
nia. 

@. What is your occupation? 

A. State Fish and Game Warden and Marine 
Patrol. [5*] 

Q. What do you mean by ‘‘Marine Patrol’’? 

A. Marine Patrol, that has to do with the en- 
forcement of our commercial fisheries laws and the 
enforcement of all fish and game laws applying 
along the coast. 

q. Are you also a Deputy United States Game 
Warden ? me een. 

Q. In connection with your official duties as Fish 
and Game Warden and Marine Patrol, what area 
do you have? 

A. The area that I have been assigned is the 
Ventura-Santa Barbara County area all along the 
coast. 

Q. Do you know the defendants in this case? 

A. I know of a couple of the defendants, yes. 

Q. Are you aware of the existence of a club, a 
hunting club, known as the Santa Clara River Game 
Preserve ? &.° © am. 


*Page numbering appearing at top of page of’ origin 
Reporter’s Transcript. - 
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(Testimony of Jack E. Bedwell.) 

@. Where is that located? 

A. Itis located about two miles west of the City 
of Oxnard near the mouth of the Santa Clara 
River. 

@. When did the hunting season open this last 
year? 

A. The first section of the duck season opened 
on the 21st day of October at noon. 

. Did you have occasion on the 21st of October 
to call at the premises of the Santa Clara River 
Game Preserve? A. I did. 

Q. You stated you are familiar with the [6] 
premises of the Santa Clara Game Preserve ? 

A. Yes, sir. 

& * ¥ 

Q. (By Mr. Johnson): Mr. Bedwell, I hand 
you a photograph marked Government’s Exhibit 
No. 1 for identification and ask you if that repre- 
sents the premises of the Santa Clara River Game 
Preserve, as you know it? 

A. That represents the larger portion of the 
area, excluding the buildings of the property on the 
northwest corner of the property. 

Mr. Johnson: The government offers this in evi- 
dence as Government’s Exhibit No. 1. 

* Os * 
(The photograph referred to was received in 
evidence and marked Government’s Exhibit 
No. 1.) 

Mr. Johnson: May I pass this to the jury at this 

time? [7] 


* * * 
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Q. By Mr. Johnson: Mr. Bedwell, would you 
say that that, at least in substance, represents the 
area of the Santa [8] Clara River Game Preserve? 

A. I would. 

Q. With regard to its layout, including the 
dikes and roads? aes. 


* ae ae 


@. I have drawn on there or, rather, I put on 
there some arbitrary designations of my own. I 
refer to the middle dike and cross dikes Nos. 1, 2, 
do, 4, and 5. Those are for my own purposes so we 
can agree on what we are talking about, not mean- 
ing to say those are the proper designations of the 
roads. 

At any rate, you have testified you were on these 
premises on October 21, 1949. A. I was. 

Q. What were the circumstances under which 
you were present at that time? Go ahead and tell 
us about it. 

A. On the opening day, the season opening at 
noon, I was in the area of the Santa Clara River 
Game Preserve and the McGrath Lake area on a 
pre-season patrol, checking for [9] early shoot- 
ers—— 

@. I am sorry. Could you speak a little louder, 
Mr. Bedwell. 

A. Checking for shooters, early hunters, in that 
area. 

Q. The hunting season opened at what time? 

A. It opened at 12:00 noon. 
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(Testimony of Jack E. Bedwell.) 

Q. Go ahead. 

A. There were several hunters observed in the 
blinds in the Santa Clara River Game Preserve. I 
particularly watched two hunters as they came in 
on the south dike road and came up to their auto- 
mobiles. They were both observed carrying ducks 
and they were checked. Their licenses and the duck 
stamps were in order. 

I returned to the Gonzales Road area, which is 
another road that parallels that south dike road, 
and observed from that position the duck club. With 
the aid of binoculars, I was able to observe two 
hunters in a blind shooting ducks. 

Q. Mr. Bedwell, I don’t mean to be interrupting 
and trying to take you from your train of thought, 
but perhaps I could amplify what I am trying to 
get at by asking you this question. Did you visit 
the premises of the Santa Clara River Game Pre- 
serve on more than one occasion, that is, on the 
21st? A. I did. [10 

Q. What time was the last occasion you visited 
there on the 21st? 

A. The last occasion I had to visit on the 21st 
was in the evening. 

Q. At about what time? 

A. About 6:00 o’clock. 

Q. What were the reasons for your visiting it at 
that time ? 

A. I had heard the comment made by a hunter, 
who had come in from the club that afternoon, that 
there had been a few lima beans left on the road. 
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Q. Who is that hunter? 

A. That hunter was Mr. James McCormick. 

Q. What did you do then? 

A. I then radioed the patrol car of Warden 
Spicer and asked if he could meet me. 

Whom did you radio? 

Warden Spicer. 

What is his full name? 

Warden John Spicer. 

Go ahead. 

I radioed his patrol car and asked him if he 
could meet me at his convenience. We agreed to 
meet at the Mound Water Company pump, which 
is near the mouth of the Santa Clara River. [11] 

We met, as agreed, and proceeded to the Santa 
Clara Game Preserve, and there, night having fal- 
len, with the aid of flashlights, we moved out onto 
the east road. 

@. Where did you enter the premises of the 
game preserve or club? 

A. We entered from the north, came over to 
the north road dike, proceeded down the dike to the 
west dike, from the west dike down through the 
center of the middle dike, and checked blinds and 
the dikes of the remainder of the club. 


*% *% % 


Q. (By Mr. Johnson): Did you then inspect 
the premises of the Santa Clara Club? 

A. We did. 

Q. Who was present at that time? 


POPOPS 
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(Testimony of Jack E. Bedwell.) 

A. Warden John Spicer and Warden Leslie Hd- 
gerton, and myself. 

Q. Was it light or dark? A. It was dark. 

@. What did you find the condition of the club 
to be at that time? 

A. We found, along the tops of the dikes, 
shucked or threshed whole barley. We did not at 
that time observe any lima beans. [12] 

@. Can you more particularly describe the areas 
where you found the barley? 

A. Down the middle dike and the south cross- 
ings and down on the south edges of dikes 3, 4 
and 5. 

Q. Cross dikes 3, 4, and 5? A. Yes. 

@. Did you inspect or examine this barley ? 

A. We did, and took a sample at that time. 

@. Did you take a sample? A. I did. 

Q. Could you describe the barley that you 
found ? 

A. The barley was whole barley that had been 
threshed. There were no hulls on the barley. 

Q. Could you describe for the court and jury 
the manner in which it was placed upon the prem- 
ises, the barley ? 

A. It had the appearance of having been strewn 
or scattered, some areas not quite as heavily as oth- 
ers, and in other areas it was thick enough where 
we had obtained the samples to scoop it up with our 
hands. 

Q. What did you do then? 

A. Having taken the sample, we returned to our 
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automobile, and Warden Spicer then contacted Cap- 
tain Fred Hecker, his immediate supervisor, on the 
alleged violation. 

Q. Just tell things that you know of your own 
knowledge, what you did and saw. [13] 

A. We returned to the automobile and returned 
to our home. 

Q. Did you subsequently have occasion to visit 
the premises of the Santa Clara Game Preserve ? 

A. We did. 

@. When was that? 

A. Approximately 7:00 o’clock the following 
morning, October 22. 

Q. I forgot to ask you. Excuse me for going 
back a bit. You stated you took a sample of this 
barley you found on the premises of the club. 

ie I did. 

Q. What did you do with your sample? 

A. I placed it in a glass jar, affixed a sticker or 
identification to it, and put the date on. 

@. And what? A. And affixed the date. 

Q. What did you do with the sample after that? 

A. I turned it over to Warden Spicer, and where 
it is now, I don’t know. 

Q. You are not sure. You were referring to 7:00 
o’clock the following morning, which was the 22nd 
of October. Will you tell us what occurred at that 
time, if anything? 

A. I met with Mr. A. W. Elder, Warden Leslie 
Edgerton, Warden John Spicer, and Warden Ernie 
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(Testimony of Jack E. Bedwell.) 
Bedwell [14] at Ventura. We proceeded in each of 
our vehicles to the Santa Clara Game Preserve. 

@. Did you immediately go the club? 

A. We parked our cars at the Santa Clara River 
Gate, left our cars there, that is our cars, mean- 
ing Warden Spicer, Warden Ernie Bedwell, and my 
car, at that point. 

We proceeded on or I proceeded on in Warden 
Leshe Edgerton’s car. Warden Ernie Bedwell, 
John Spicer, and Mr. Elder proceeded in Mr. El- 
der’s car to a point near the Santa Clara River 
Game Preserve, parked the car in the willows 

(). Where are these willows with regard to the 
club ? 

A. ‘They would be at the northeast corner, at the 
right of the east road. In that representation, it 
would be in the northeast corner of the blackboard. 

Q. That would be right in here? 

A. Approximately so, yes. 

Q. In other words, it was the northeast corner 
of the club premises ? A. Right. 

Q. Go ahead and tell us what happened then, 
if anything. 

A. From there, the four of us observed the club 
area and were able to 

Q. This was about what time, again? [15] 

A. It was about 7:00 o’clock in the morning. 

Q. Was it light? A. It was. 

Q. You say you observed. What did you ob- 
serve ? 

A. Through the aid of the binoculars, we were 
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able to observe about 10 or 12 hunters. They were 
moving around from dike to dike and from blinds, 
going out picking up birds. They were observed 
shooting and birds falling from the air. Warden 
Spicer and Mr. Elder then proceeded south on the 
east road to a point opposite the south road dike. 

Q. Were you able to see Mr. Elder and Mr. 
Spicer driving? A. Iwas. 

Q. Were you able to see them stop at this point 
on this east road to which you have referred ? 

Am ib dide 

Q. And that is the road on the east end of the 
premises of the club line? A. That is right. 

Q. What else did you personally observe ? 

A. The occupants of the car got out on the right 
side of the car and had a conversation with a 
hunter 

Q. Where did they stop their car? 

A. At the intersection, right near the south road 
dike. [16] 

Q. ‘That would be here? A. Yes, sir. 

@. You were observing all this yourself? 

A. ‘Through the binoculars, yes. 

@. Go ahead and tell us what you observed. 

A. I observed the occupants of the car get out 
and go to the right side and talk with a hunter 
who had come from the south road dike. 

@. Had you seen this hunter walk up towards 
the car? 

A. The hunter was walking out east on south 
road dike. 
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Q. That would be along here? 

x That is right: 

@. And he met Warden Elder and Warden 
Spicer at this point? A. He did. 

Q. What else did you observe, if anything? 

A. It appeared that they had a conversation. The 
occupants of the car, the two men, got back into 
the car and drove, continued on south on the east 
road dike towards Gonzales Road. 

Q. Where is Gonzales Road? 

A. Gonzales Road would be at right angles to 
east road. 

Q. That would be this road? [17] 

A. That’s right, and running east and west. 

Q. In other words, that is a road running east 
and west below the premises of the Santa Clara 
Club ? 

A. That is a main paved road, yes. 

Q. What did you then observe, if anything? 

A. I observed the hunter, after the car had 
pulled away, go out across east road into the field 
adjacent, which would be the east side of the club 
area, not on the club itself, and pick up a wounded 
bird. 


@. Did you see him picking up the bird? 
A. I could see the bird being picked up. 
@. Were you using the binoculars? 

A. I was. 

Q. Go ahead. 

A. 


He then proceeded back to the south road 
dike and walked west on south road dike. 
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Q. That would be this right here? 

A. That’s right, and came over to what appeared 
from that angle to be dike No. 4. 

Q. That is right here? A. Right. 

@. What did you then observe? 

A. I observed that hunter have a conversation, 
it appeared that he was, with other hunters near the 
blinds in that area. [18] 

Q. Where are these blinds located, if any, on the 
club? You referred to blinds. 

A. They are principally located just north and 
south of the intersection of those dikes. 

Q. You mean the cross dikes? 

A. Yes. They are located on the cross dikes 
north and south and not quite the middle of each 
numbered dike. 

Q. In other words, there is one north and one 
south of the dike on each crosswalk? 

A. Yes. 

Q. Go ahead and tell us what you observed. 
Could you speak up a little louder, please ? 

A. The hunter that had been observed contacted 
the two hunters in the blind on dike No. 4. He then 
moved north on dike No. 4, and it appeared that he 
was contacting a couple of other hunters near the 
middle dike that had come up to him at that time 
on dike No. 4. From there, the car that had pulled 
away from south road dike was observed—— 

Q. What car is that? 

A. That is Mr. Elder’s car. 

Q. Go ahead. 
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A. Driving west on Gonzales Road. It had 
turned in apparently to the main entrance of the 
property near the buildings and was observed 
parked near the triangular section on the south- 
west corner of the club. [19] 

@. You mean right in this area there? 

A. Right in that area there. I don’t know ex- 
actly where the car was in that particular area. 

@. Did you see the car drive into the area? 

A. The car was observed as it had come to a 
braking stop. I didn’t see it driving, but I saw it 
coming to a stop. 

Q. What else did you observe, if anything ? 

A. The occupants of the car got out and pro- 
ceeded. 

Q. Could you see who the occupants of the ear 
were? 

A. They were Warden Spicer and Mr. Elder. 

Q. Did you see them? 

A. They were observed and the clothing that 
they were wearing. They were distinguishable. 

Q. You had binoculars? A. Right. 

Q. Go ahead. 

A. They were observed to get out of their ear, 
and just as they got out of their car, another car 
traveling west on south road dike was seen to come 
up near their ear. 

@. That would be right along this road here? 

A. I don’t know whether they were on the road 
or not. It looked like he was coming toward the car 
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either from that road or parked in the same adjac- 
ent district. 

Q. Go ahead. [20] 

A. He pulled up along near Mr. Elder’s car, and 
Warden Spicer was observed going to the back of 
this car and removing birds. 

Q. Could you see what they were he was re- 
moving ? 

A. At that distance I couldn’t distinguish. It ap- 
peared to be a number of birds. He then placed the 
birds in Mr. Elder’s car, and the occupant of this 
ear got out and Mr. Elder was observed writing. 

Q. You could see that from where you were? 

A. From where we were. We had not received 
at that time a pre-arranged signal for us to move, 
that is, Warden Edgerton and Warden Ernie Bed- 
well and myself, to come out from the willows to- 
wards the club at that time. There were four hunters 
observed coming east on the middle dike toward the 
east road. They were walking out of the club area. 

Q. That would be this middle dike here? 

A. They came from the area around dike 4, mov- 
ing out on middle dike toward the east road. 

Q. That is this road here you refer to? 

A. Yes. We then decided, the three of us, that 
we should proceed south on east road and _ inter- 
cept the four hunters who were coming from the 
club. The other two wardens and myself, in Warden 
Edgerton’s car, proceeded south on east road to the 
intersection of middle dike, and the east road. 

Q. That is right here? [21] 
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A. We parked right there. The four hunters 
then were right about the middle of the intersec- 
tion of —middle road dike, between the fifth dike 
and east road. They were observed carrying their 
shotguns and ducks. 

@. Did they have any birds? 

A. They had ducks they were carrying out of 
the club. 

Q. What did you then do, if anything? 

A. I heard the conversation that took place be- 
tween Mr. Carty and Warden Ernie Bedwell. 

Q. You have mentioned Mr. Carty. Was Mr. 
Carty among this group of hunters? 

A. Mr. Carty then, as he came across the aiille 
dike, was identified, or I was able to identify him 
as Mr. Carty. 

Q. You knew Mr. Carty? 

A. I knew him. I did not recognize any of the 
others at that time. 

Q. Had you parked the car somewhere in that 
area? 

A. We were parked right near that little gate 
that is on the middle dike as it comes off of the east 
side. 

Q@. What accurred after the hunters came up 
the middle dike, as you testified ? 
The conversation that I heard 
Was there a conversation ? 
Yes. It was started by Mr. Carty. 


What was said during that conversation ? [22] 
¥ %* * 


> 2 
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The Court: You may go on. 

Q. By Mr. Johnson: What did he say? 

A. He said, ‘‘Well, Ernie, it looks like——’’ 

Q. Who is Ernie, by the way? 

A. Ernie Bedwell. 

Q. He was with you, along with Edgerton, as I 
understand it? 

A. Yes, he was with us. He said, ‘‘ Well, Ernie, 
it looks as though we are honored by the entire pa- 
trol force.’’ 

Warden Ernie Bedwell’s reply was, ‘‘Not quite, 
Ed.’’ 

Q. Was there any further conversation? 

A. There was. 

Q. Go ahead and tell what that was. 

A. Mr. Carty then said, ‘‘It looks like there is 
no better time than now to try this matter in court 
regarding baiting of ponds.’’ 

That is all the conversation that I heard at that 
time. 

Q. What did you do then, if anything, you your- 
self, personally ? 

A. We waited a time, expecting to receive the 
pre-arranged signal from Mr. Elder. That not being 
forthcoming, Warden Edgerton got into his [23] 
car, drove south on east road, west on Gonzales 
Road, and drove to the position where Mr. Elder’s 
car was parked. 

Q. Did you see him arrive over there? 

A. I saw his car pull up and stop. 
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Q. What were you doing in the meantime, if 
anything ? 

A. Well, the three hunters, that is, the other 
three hunters, were standing off to one side. Mr. 
Carty was standing on the other side of the other 
three hunters, and they apparently were in conver- 
sation. There was nothing done at that particular 
moment. We were awaiting the reply from Warden 
Elder as to whether we should seize the birds and 
take the names of the men that were there. 

@. What then occurred, if anything? 

A. Warden Edgerton returned and said it was 
going to be necessary for us to take the birds and 
to take the name of each man present, which was 
done. 

Q. What did you personally do? 

A. I took the names of two of the individuals 
and made identifying, or identification tags, and 
placed them on the birds taken from each hunter. 

Q. How many birds did you take from these 
hunters ? A. Five birds from Mr. Carty. 

Q. Just amoment. Were there four hunters and 
Mr. Carty, or how many were there? 

A. There were three hunters and Mr. Carty. [24] 

Q. What did you do then? Go ahead. 

A. There were five birds taken from Mr. Carty, 
and 15 birds taken from the other hunters. 

Q. What kind of birds were these? 

A. They were identified as 

Q. Who identified them ? 
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A. Well, a general identification as ducks. 

Q. You are familiar with waterfowl that are 
commonly shot by hunters in the California area? 

A. Jam. 

Q. What kind of birds were they, from your ex- 
perience ? 

The majority of the birds were sprigs. 
What is a sprig? 

The genus or species, I don’t know. 

It is a duck, isn’t it? 

It is a duck, yes. 

What happened then, if anything? 

The birds were all pe and placed in War- 
den Edgerton’s ear. 

®. Who placed them there? 

A. I and Warden Edgerton placed them in the 
car, in the back seat of his car. The hunters then 
got into a black sedan and drove away. Warden Er- 
nie Bedwell and Edgerton and myself got into the 
—we placed the birds in the car, [25] and we 
then proceeded west across the middle dike of the 
club and made a search, or just looked for other 
birds and for grain. 

Q. What did you observe? You say you walked 


POPrPOPOoP 


out on this middle dike this way ? A. Yes. 
Q. How far did you walk? That is going west? 
A. Going west. 
Q. How far did you walk? 
A. We walked to the first intersection, or dike 
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5, went south about half way, and came back to the 
intersection over the middle dike, down dike 4 to 
the south. 

@. Down this way? 

A. Back across to the north, upon dike 4, up to 
the north, then back to the intersection of dike 4. 

Q. Then where did you go from there? 

A. Moved west back over to dike 3, and we were 
looking all in that area. 

@. Did you observe the conditions of those areas 
where you walked ? Ae. ~ Tadliia). 

(). What were the conditions of those areas? 

A. I observed grain. I recognized it as whole 
barley. It was on the ground and in the pickle weed, 
or the weed that grows on the top of the dikes. 

Q. I think I forgot to ask you to [26] describe 
the area, the premises themselves. In addition to the 
dikes, what was there, if anything, on the premises? 

A. The club itself consists of 

Q. No. Jam talking about within the dikes. 

A. Within the dikes? The dikes are there to 
impound waters on which the birds and ducks 

(. Was there water between the dikes? Was 
there water in the ponds created by the dikes, that 
is? 


A. There was water in the ponds, except in pond 
No. 5, or in that southeast corner, there was some 
water, but it was not a full pond. 

Q. You were describing the condition of the 
dikes and the cross dikes and middle dike, as you 
found them? A. Yes. 
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Q. Go ahead and tell us that. 

A. From there, from dike 3, we proceeded back 
to dike 4 and south on dike 4 to the south road dike. 

Q. That is the south road down here? 

A. Yes. 

Q. What then occurred, if anything? 

A. I was standing right beside Ernie Bedwell, 
and we both observed what later appeared to be a 
pile of ducks near the intersection of the south road 
dike and dike 3. 

@. That would be this one? 

A. Right there. There was quite a [27] pile of 
ducks backed up there. 

Q. Did you observe any other people on the 
premises or close? 

A. Warden Spicer and Mr. Elder was in the 
area of dikes 2 and 3. They were searching, looking 
in that particular area. 

Q. Were there any hunters? 

A. The hunters at that time had all left the 
ponds, or left the blinds. 

Q. Had you been able to see where they had 
gone? 

A. All I saw was the four hunters that came out 
the east end of the middle dike. The other hunters, 
they apparently had gone out the southwest corner 
of the club. 

Q. What occurred after you got down here to 
the intersection of south road? 

A. We then, or I observed a portion of the south 
road dike as it is there, running east and west, and 
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just before that turn in the southwest corner, a strip 
of the road was covered with lima beans, threshed 
lima beans. 

Q. That would be where, again? 

A. Well, just west of the intersection of dike 3 
and south road dike. From there west on that south 
road, west on that north and south road dike. 

@. Would you describe the condition of that 
road? You say there were lima beans? [28] 

A. There were lima beans on the southwest end 
of the road and at the intersection of dike 3, and 
from there east on the south road dike and to dikes 
o, 4, 3, there was barley in quantity in various spots 
along the way. It was not all piled or it was not all 
scattered. There were several spots that were quite 
dense. 

@. Did you pick up any of the barley at that 
time ? A, adic: not; 208 

@. Can you give any further description of the 
south road? 

A. The south road forms the dike on the south 
side of the club. 

@. I mean the condition of the south dike as to 
the lima beans that you stated were on there. 

A. The lima beans were quite heavy. 

Q. Can you tell us approximately how heavy? 

A. It appeared from looking at a flat angle, or 
an angle from the height of a man, it was paved 
with lima beans. It had a glossy sheen in the 
morning sunlight. 

Q. Can you give us an estimate as to how thick 
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it was? A. J made no estimate, no. [29] 
* * %& 
Q. (By Mr. Johnson): What then occurred, if 
anything ? 


A. I, with the use of a kodak, a flash bantam 
camera, took pictures of the evidence, that is, some 
of the barley being scooped up, and lima beans, and 
of the roadway. 

Q. Could you describe further the scenes which 
you photographed? How many pictures did you 
take? A. I took eight pictures. 

Q. What were the scenes which you photo- 
graphed ? | 

A. One of the roads, of the strip of lima beans 
on south road dike, another of a spot where the 
grain was on the edge of south road dike near the 
intersection of dike 3, and appearing to have been 
thrown into the water. There were three pictures— 
two pictures of Mr. Elder taking a sample of barley, 
and another picture of lima beans, and a picture of 
the mass group of birds laid out and the wardens 
standing behind them. The pictures were all taken 
on one roll of film and the film removed from the 
camera and turned over to Mr. Elder at that time. 

Q. Mr. Bedwell, did you observe anything else 
on the premises of the club besides the hunters ? 

A. Except for the grain that was observed along 
the dikes and the tops of the dikes on 3 and 4, and 
the lima beans on the roadway. 

Q. But there were only hunters and the various 
other [380] people you have described ? 

A. Yes. 
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Q. Who else was present when these pictures 
to which you have referred were taken again? 

A. Mr. Elder, Warden Spicer, Warden Ernie 
Bedwell, Warden Les Edgerton, and they appear 
in the pictures. 

* *% % 

Q. (By Mr. Johnson): Mr. Bedwell, I show you 
a photograph marked Government’s Exhibit No. 2 
for identification, and ask you if that substantially 
represents one of the scenes which you photographed 
on the day and in the manner you have described ? 

A. That was. [81] 


* ae * 


Q. What particular area does this represent, 
this scene represent, of the premises of the club? 


* * = 


A. That scene represents the corner of the inter- 
section of dike No. 4 and south road dike. 

Q. That was taken with this camera to which 
you have referred, and at what time of the day, 
approximately ? 

A. Well, it was after 8:00 o’clock. The exact 
minute, I don’t know. 

Q. What is depicted there represents the condi- 
tions as you saw them at that time? A. Yes. 


* % cay 
/ 


(The photograph referred to was received 
in evidence and marked Government’s Exhibit 
No. 2.) 
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Q. (By Mr. Johnson): Now, Mr. Bedwell, I 
show you a photograph marked Government’s Ex- 
hibit No. 3 for identification, and ask you if that 
substantially represents the scene [32] which you 
photographed with your camera on the occasion and 
under the circumstances which you have described ? 

A. That does. 

Q. Where was that particular photograph taken 
with reference to the diagram? 

A. That was taken at the intersection of dike No. 
3 and south road dike. 

@. And this represents substantially the condi- 
tions as you saw them at the time you took the 
photograph? A. That does. 

Mr. Johnson: The government offers No. 3 for 
identification in evidence, your Honor. 

The Court: It may be received. 


(The photograph referred to was received in 
evidence and marked Government’s Exhibit No. 
3.) 


Q. (By Mr. Johnson): Mr. Bedwell, I show you 
a photograph marked Government’s Exhibit No. 4 
for identification, and ask you if that substantially 
represents a scene which you photographed on the 
day to which you have referred and under the cir- 
cumstances which you have described ? 

A. That does. 

Q. Can you tell us where that scene was photo- 
graphed from, if you know? 

A. That picture was taken near the intersection 
of dike No. 4 and south road dike, approximately 10 
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—between [33] 8 and 10 feet from the intersection 
of that corner, taken across a portion of the pond. 


x ay * 


(The photograph referred to was received in 
evidence and marked Government’s Exhibit 
No. 4.) 


Q. (By Mr. Johnson): I show you a photograph 
marked Government’s Exhibit No. 5 for identifica- 
tion, and ask you if that substantially represents a 
scene which you photographed under the cireum- 
stances to which you have testified ? 

A. That does. 

Q. Who is that in the picture? 

A. Thatis Mr. A. W. Elder. 

Q. Where is that picture taken from, what area, 
if you know? 

A. It was taken between dike No. 3 and dike No. 
2 on south road, in the lima beans on the dike. 

Mr. Johnson: The government offers Exhibit 
No. 5 1n evidence. 

The Court: It may be received. 


(The photograph referred to was received in 
evidence and marked Government’s Exhibit No. 
5.) [34] 

Q. (By Mr. Johnson): Mr. Bedwell, I also show 
you a photograph marked Government’s Exhibit 
No. 6 for identification, and ask you 1f that substan- 
tially represents a scene which you photographed 
under the circumstances and on the day to which 
you testified ? A. That does. 
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Q. Where was that particular photograph taken, 
if you know? 

A. It was taken approximately 10 feet west 
of dike No. 3 and south road dike. It shows the 
intersection of the dike and the lima beans. 


* * % 


(The photograph referred to was received in 
evidence and marked Government’s Exhibit No. 
6.) 


Q. (By Mr. Johnson): I show you a photograph 
marked Government’s Exhibit No. 7 for identifica- 
tion, and ask you if that substantially represents a 
scene which you photographed under the circum- 
stances and on the date to which you have testified ? 

A. It does. 

Q. Where was that particular photograph taken, 
if you know? 

A. ‘That was taken near the intersection of dike 
3 and [35] the south road dike on the lima beans. 

Q. Who is the man pictured in there? 

A. That is Mr. A. W. Elder. 


* * ¥ 


(The photograph referred to was received in 
evidence and marked Government’s Exhibit No. 
7.) 
Q. (By Mr. Johnson): Mr. Bedwell, I show you 
a photograph marked Government’s Exhibit No. 8 


for identification, and ask you if that substantially 
represents a scene photographed by you under the 
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circumstances and on the date to which you have tes- 
tified ? A. It does. 

Q. Where was this particular photograph taken, 
if you know? 

A. It was taken looking west from dike No. 3 
down the road west, showing the lima beans and 
our parked vehicle. 


*% % % 


(The photograph referred to was received in 
evidence and marked Government’s Exhibit No. 


8.) [36] 


@. (By Mr. Johnson): Mr. Bedwell, I further 
show you a photograph marked Government’s Ex- 
hibit No. 9 for identification, and ask you if that 
substantially represents a scene which you photo- 
graphed under the circumstances to which you have 


teestified and on that date? A. It does. 
Q. Where was this particular picture taken, if 
you know? 


A. At the spot where the birds were piled at the 
intersection of dike No. 3 and south road dike. 


2g * axe 


(The photograph referred to was received 
in evidence and marked Government’s Exhibit 
No. 9.) [87] 


Q. (By Mr. Johnson): Mr. Bedwell, you testified 
this morning that at the time you and Warden A. E. 
Bedwell and Warden Edgerton left the clump of 


United States of America 97 


(Testimony of Jack E. Bedwell.) 

bushes and approached the middle dike down the 
east side, that is the middle dike, of the Santa Clara 
River Club, you saw four hunters coming out. Have 
you thought that over during the noon hour? 

A. Yes, I did. 

@. Do you wish to make a statement in that 
connection? [39] 

A. I would like to. At that time there were 
four hunters and the man whom we identified as 
Mr. Carty. 

Q. So that there was a total of five there? 

A. There was a total of five that came off of the 
middle dike to the east road. 

Q. You now wish to correct your testimony ac- 
cordingly ? A. Yes. 

Q. That you. Now, Mr. Bedwell, referring to 
the pictures which were introduced in evidence this 
morning, and most particularly to Government’s Ex- 
hibit No. 2 in evidence, I notice that there appears 
to be a lot of material on the ground there. Could 
you tell the court and jury what that material was 
at the time you photographed this scene ? 

A. That was what I call whole barley, barley 
that had been threshed. 

@. This particular portion here, what is that? 
Js that a road, or what is it? 

A. That is the intersection of dike 3, it appears 
—dike 4 and the south road dike. 

Q. Dike 4 and the south road dike? 

A. Yes. 
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Q. Could you tell us what this is over here, this 
clump that appears to be bushes or something ? 

A. That appears to be the edge of the pond bor- 
dered by dike 4 and the south road, and showing 
a portion of the [40] impounded water. 

Q. Could you see any barley or other material 
out in that area? 


A. It was all along through the pickle weed. 
(). That is what you eall pickle weed ? 

A. Yes. 

@. And grass? A. Yes. 

Q. 


Did you notice any other material besides 
barley, or is there any other material besides barley 
that we can see in this picture? 

A. Not in that spot, no. 

Q. In other words, as you recall, that is just 
barley ? 

A. Thatis right. It looks just as it was there, 
just barley. 

& * x 

Q. (By Mr. Johnson): Now, Mr. Bedwell, re- 
ferring to Government’s Exhibit No. 3 in evidence, 
again we appear to have something like a road run- 
ning along here, and then something running along 
again up there. Can you tell me what that is along 
there, along the bottom? 

A. That is a portion of the south road dike near 
dike 3. [41] 

Q. This is dike 3 here? A. ‘Yes, it is. 

Q. And what is the material that is mixed on 
the ground in this exhibit ? 
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A. That is both lima beans and barley. 

Q. There are both lima beans and barley there? 

A. Yes. 

Q. Or there were at the time? 

A. There were both lima beans and barley at 
the time. 

Q. I note, also, on the picture there are several 
birds that look like ducks. What birds were those? 

A. Predominantly, they were sprigs. On the 
right of the picture, there is one small goose. 
Would that be the one on the extreme right? 
Of the picture, yes. 

That is the one goose that was taken ? 

There was one goose taken. 

What kind of a goose was it? 

That one, I believe, was a cackling goose, a 
variety. 

Q. From whom were these birds taken, if you 
know ? 

A. They were taken from all of the hunters that 
were on the gun club at the time. 

Q. And that included the defendants in this [42] 
case ? A. That included the defendants, yes. 
Q. Who is the man first pictured right here ? 

A. That is Warden R. EK. Bedwell. 

Q. He is the one who accompanied you down 
from the clump of bushes onto the premises of the 
hunting club? A. That is right. 

Q. Who is that man? 

A. That is Agent Elder. 


POoOPOoOPSO 
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Q. And the man sitting here? 

A. He is in the court room. 

Q. This man here (indicating) ? 

A. That is Warden Leslie Edgerton. 

Q. Heis also a State Game Warden and Deputy 
Federal Warden ? A. Yes. 

@. And the gentleman on the extreme right? 

A. That is Warden John Spicer, who is also a 
State Warden and Deputy United States Warden. 

Q. There is a piece running along more or less 
the top of the picture, and it looks as though there 
was water on the other side. What is that piece 
that runs along the top there? 

A. That is the representation of the middle dike 
that runs through the middle of the club. [43] 


¥ ¥ * 


Q. (By Mr. Johnson): Now, Mr. Bedwell, re- 
ferring to Government’s Exhibit No. 4, I think it is 
properly placed this way, is it not? 

A. That is right. 

Q. With the number ‘‘4,’’ which the clerk has 
placed on it in the upper right-hand corner? 

A. That is correct. 

Q@. What does that scene represent from the 
standpoint of the area and conditions, as you recall 
them ? 

A. That is a picture taken near the intersection 
of dike 3 and south road dike and is a picture of 
what appeared to be a large quantity of barley 
thrown from the bank into the water. The white 
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spots in the water are the whole barley under the 
surface of the water. 

@. Were there any lima beans in this particular 
area? 

A. Not in that exact spot. On the dike itself, 
there were lima beans, but not there. 

@. In the area included in the picture? 

A. Not in the picture. [44] 


¥ *% % 


Q. (By Mr. Johnson): Going further and again 
referring to one of the government’s exhibits in evi- 
dence, No. 5, I think that I can recognize that as 
Mr. Elder. We have already identified him in a 
previous picture. That is Agent Elder there, is it? 

A. That is Agent Elder, yes. 

Q. What is he doing in the picture? 

A. He didn’t know at the time I was taking this 
picture. 

Q. This is an impromptu picture ? 

A. That is correct. He is taking a sample in 
an aluminum cup of barley and cracked lima beans. 

@. In that particular area pictured here in this 
photograph, were there both lima beans and barley ? 

A. There was. 

Q. Are there any in this area in the back part? 

A. Not at that immediate vicinity, not at that 
picture, no. 

Q. Would you tell the court and jury again just 
where this particular area is in relation to the 
premises of the Santa Clara Hunting Club? 

A. Well, in the position that the picture was 
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taken in this photograph, it is between dike 2 and 
dike 3 on the south road. [45] 


% % + 

Q. (By Mr. Johnson): Now, referring to Gov- 
ernment’s Exhibit No. 6, Exhibit No. 6 in evidence, 
again we have Mr. Elder, I believe, is that correct? 

A. Yes, that is correct. 

@. What is this area over which he is kneeling 
down here? 

A. The foreground of the picture is a representa- 
tion of south road dike. 

q. And what is he doing in the pictures, if you 
recall? 

A. He is picking up a hand, both hands full of 
lima beans and barley. 

Q. Were there both lima beans and barley in 
this particular area? 

A. Right in that particular spot, yes. 

Q. What is this clump of bushes, etc., running 
out this way into the water? 

A. That is the right angle of the dike No. 3 and 
the south road dike. 

Q. Referring to Government’s Exhibit No. 7, 
Exhibit No. 7 in evidence, again we have Mr. Elder, 
and he appears to be doing something there. Can 
you tell the court and jury what that repre- 
sents? [46] 

A. The foreground of the picture is a repre- 
sentation of the south road dike looking across the 
pond between dike 2 and dike 3, and he is taking a 
sample of lima beans and barley and placing them 
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in a Golden State milk carton. 

Q. Golden State? 

A. I believe that is the name. 

Q. What was the material on the ground in that 
particular area or at that particular area? 

A. Cracked lima beans and barley. 

Q. Both were in that particular area? 

A. ‘They were, yes. 

Q. Is this the middle road dike here, just above 
the water, the main body of the water? 

A. Yes, that represents the middle dike. 

Q. The light spot is water on the other side? 

A. That would represent the pond on the other 
side, yes. 

Q. Referring to Government’s Exhibit No. 8 in 
evidence, it appears to be a road. Could you de- 
scribe that particular area, where it is? 

A. The roadway that runs across the middle of 
the picture is the south road dike. That is the 
road that appears to be paved with the cracked 
lima beans. 

Q. I notice two cars parked on the road there. 
Whose cars are those? [47] 

A. The light car on the left is a car of Warden 
Les Edgerton. The one on the right is that of Agent 
Elder. 

@. Now, this appears to be a cross dike over 
here, is that correct ? AS Vhatis right: 

Q. What cross dike is that? 

A. That cross dike is the dike at dike No. 3. 

Q. And this curve here, where the road curves, 
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where would that be in regard to this diagram? 
The road appears to curve back that way. 

A. It curves right off behind where the cars are 
there in the approximate position it is drawn there. 
It is right near dike 2. 

Q. That is the curve on the diagram? 

A. On the diagram, yes. 

Q. What was that material that is seen strewn 
along that road in the photograph ? 

A. Cracked lima beans and some whole lima 
beans. 

Q. Is there any barley in this particular area? 

A. Near the foreground of the picture, there was 
barley. Not down near the automobiles but more on 
this end of the dike. 

Q. Mr. Bedwell, did you see any cattle in the 
area ? A. I did not. 

Q. Was there any livestock in the area? [48] 

A. There was no livestock of any kind observed. 

Q. Did you notice any cattle prints or livestock 
prints there on the lima beans, footprints? 

A. No. There were some automobile tracks. 

@. You can see an automobile track here? 

A. Yes. 

Q. Now, we come to the last of this series, Gov- 
ernment’s Exhibit No. 9, and again we have pic- 
tured Mr. Elder, I believe, and I think that is 
Warden Bedwell, R. E. Bedwell, the second man. 

A. Yes. 

Q. And this is Warden Edgerton, is it not? 

A. That is correct. 
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Q. Where was this particular picture taken, that 
is, What does the area represent as to that diagram? 

A. It represents the intersection of south road 
dike, on which the birds are stacked, and dike No. 3. 

Q. ‘These are the birds stacked here where you 
found them when you came on the premises? 

A. Some of the birds were stacked there by 
Warden Spicer and Agent Elder. 

Q. What did you do, incidentally, with the birds 
that you had taken from the five people who were 
entering upon the east road from the middle dike, 
as you have testified ? 

A. They were placed in Warden Edgerton’s car 
at the [49] time that we left the area of the middle 
dike road and east road. 

@. Did you see what happened to them after they 
deposited them, after they placed them in the car? 

A. After the game preserve had been devoided 
of hunters, there were no other hunters in the area, 
the birds that were in Warden Edgerton’s car were 
then placed in Agent Elder’s car. 

@. Did you see that? 

A. I did. I assisted in carrying the birds. 

Q. Did you or did you not yourself write out any 
slips of paper indicating the violations in regard 
to those you took? 

A. I didnot. I wrote only the identifying name 
of the hunter and the birds were tagged as such 
previous, not at that time when the birds were 
placed in the ear. 
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Q. Of those five hunters whom you encountered 
coming from middle road dike when you first came 
upon the premises of this hunting club, how many 
of the defendants were there, or those who are now 
defendants in this case? 

A. I believe there is two. 

Q. And who are they? 

A. They are Mr. Carty, and the other person I 
am not positive of. 

Can you identify Mr. Carty ? [50] 
A. I ean. 

Q. Where is he? 

A. He is sitting at the counsel table. 
(). 

A. 

e 


© 


On which side? 
He is sitting on my left, on the left side of 
the table, the man on the right. 
Q. On your right? A. On my right, yes. 
Q. Do you recognize now the other man you en- 
countered at that time anywhere in the court room? 
Yes, I do. 
‘Which one is he? 
Mr. McCormick, or Cormack. 
Cormack ? A. Yes. 
Where is he? 
He is sitting in the left front row. 


Oe > oO 


* ¥ * 


Q. (By Mr. Johnson): Is that Mr. Cormack 
you refer to? 

A. That is the man. I assumed his name was 
Cormack. I may have gotten the prounciation in- 
correct. 
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Q. But you do recognize him as being in the first 
row? [51] An Wes. 

Q. How far in from you in the first row? 

A. He is the fourth man from the center. 

Q. In your opinion or from your own experience 
as a game warden, would this material which you 
found on the premises of this private hunting club 
tend to allure and attract ducks or geese? 

‘ A. I believe that it would, yes. 

Q. The people whom you observed hunting ducks 
as you came upon the premises, were they carrying 
guns ? me. Wes: 

Q. Was Mr. McCormick carrying a gun? 

A. He was. 

@. And Mr. Carty ? A. Yes. 

@. Where were the defendants while you were 
taking these pictures, which have been introduced 
in evidence as Exhibits 2 through 9? Were they 
present? 

A. There were no hunters or anyone in the area, 
except the wardens who were present. 

Q. How soon after they left were the pictures 
taken ? 

A. They were taken practically—well, after mak- 
ing the search of the area, the dikes and the lines, 
probably a half an hour, three-quarters of an hour 
after the defendants had—or after the hunters had 
left the game preserve. [52] 

Q. I should have asked this earlier. When you 
first observed the premises from the clump of wil- 
lows, did you see any waterfowl in the area? 

A. Yes, I did. 
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Q. Where were they? 

A. They were in the ponds of the club itself. 

Q. Did you subsequently have occasion on the 
same day to visit the Santa Clara Hunting Club? 

hm Vees; Ladids 

Q. What time was that? 

A. It was after lunch, some time around 1:00, 
1:30, when I returned to the game preserve. 

Q@. What were the circumstances of that visit? 
Will you tell that to the court and jury, please? 

A. We were returning back to get our automo- 
biles. 

@. Who were ‘‘we’’? 

A. Warden John Spicer and Agent Elder were 
bringing—I am sorry. Warden Ernie Bedwell and 
Agent Elder and myself were in Agent Elder’s car, 
and he was bringing us back to our automobiles, 
which were parked in the river bottom. 

Q. Where you left them during the morning? 

A. That’s right, where we had parked them ear- 
lier in the day. 

@. Go ahead. 

A. On approaching the Santa Clara game pre- 
serve from [53] east road, we observed two hunters, 
three hunters in the field, in the marsh or in the area 
of the club. They were observed to have shot—— 

@. Will you speak a little louder, please? 

A. They were observed to have fired one shot at 
a bird who was seen to fall. On parking the car 
at the intersection of middle road and east road, we 
three than proceeded west on the middle dike out 
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to where the hunters were in the blinds. 

@. Where were these blinds located ? 

A. At the time they had started to move, appar- 
ently to pick up their bird, and they were nearer dike 
No. 3 and on the south portion of dike No. 3, that 
is south from the middle dike, and in that area, and 
Agent Elder talked to these hunters. 

Q. What did he say ? 

A. Idon’t know. I was not present at the time. 

Q. You were present there, weren’t you? 

A. In the area, but I did not hear what was be- 
ing said. 

@. Go ahead and tell us what then occurred ? 

A. Warden Bedwell and myself, Ernie Bedwell, 
walked around dike 3 and up around dike 2, and in 
that immediate area, and returned as Agent Elder 
was completing the writing of what appeared to be 
violation slips for these two hunters. 

Q. Did you learn the names of the people at 
that time ? [54] 

A. One I recognized the writing as being Mr. 
Darrell or Mr. Farrell, I believe it was. 

Q. You recognized Mr. Farrell? 

A. I did not recognize him. I saw the name on 
the violation slip. 

@. What were the conditions of the premises of 
the club at that time, if you know? 

A. They were the only two hunters present. 
There was grain on the middle dike and along the 
dike, between dikes 2 and 3, all along that middle 
dike, there was whole barley. 
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Q. (By Mr. Johnson): Did you hear any conver- 
sation at that time? 

A. Only the portion that Agent Elder informed 
the two hunters that the club had been closed, or 
that the club was to be closed, and they had cited 
several defendants or several hunters in the morn- 
ing, and that they were included in the violation, 
that they had been shooting over the ponds [55] 
which were baited. 

Q. Did you hear any part of the conversation by 
the people who were cited by Mr. Elder ? 

A. No, except as we walked away, Ernie Bedwell 
and I walked toward dike 3, down middle road dike, 
and this other party, who I didn’t know, spoke 
to—— 

% *% % 

Q. Did you hear any conversation by anyone 
who you are now able to identify, other than Mr. 
Elder ? 

A. Jam not positive of the identification. 

@. Mr. Bedwell, going back a bit again, if I 
may, referring to the time when the pictures were 
taken and the fact that, as you stated, the hunters 
had already left a short time before the pictures 
were taken, did any other hunters or automobiles 
appear in that area during that interim? 

A. Yes, there was another car seen to approach 
the area of the club as we were leaving the club 
area. 

Q. Did they come on to the premises ? 
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A. I believe that they did, yes. 

Q. You didn’t speak with them? 

A. No, I did not. [56] 

Q@. You took the pictures before they came on 
the area? A. Yes. 

Q. Have you ever shot in the area of the Santa 


Clara hunting club? A. I never have. 
Q. Is it open to the public, to the best of your 
knowledge. A. No, it is not. 
BS % x 


Cross Examination 
By Mr. Irwin: 

Q. Showing you Defendants’ Exhibit A for iden- 
tification, I ask you if you recognize what that is 
a picture of ? 

A. That appears to be the area of the Santa 
Clara Game Preserve. 

Q. You are familiar with the reserve, are you 
not? A. The general area, yes. 

@. By the way, how long have you been a war- 
den in [57] that area, Mr. Bedwell? 

A. I have been assigned to the Ventura-Santa 
Barbara County area for the past two years. 

Q. Now, when you refer to the south road, where 
I have my pointer, is that the south road that has 
been used in that abbreviated diagram on the black- 
board ? A. Yes. 

Q. Take your time. I don’t want to mislead 
you. I [58] want to get something where we can all 
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see the perspective of it. 

A. That appears to be the curve of the south 
road dike. 

Q. With your permission, and with the permis- 
sion of the court here, I have in my hand—can we 
eall this south ? A. Yes. 

Q. I will put an S here for that. Over here on 
the opposite side, when we refer to the north side 
of the premises, where I have my pointer, would 
that be north in the picture? 

A. Relatively north, yes. 

Q. I will make a mark indicating north here as 
the witness has identified it. Then the top of the 
picture, that would be east, is that correct? 

A. ‘The top of the picture would be west. 

- @. Pardon me. I will put a W there. The bot- 
tom of the picture then would be east, correct ? 

A. Relatively, yes. 

Q. These ridges that you see in the middle of 
the picture where J have my poiter, and we will 
identify them by count, the first ridge closest to the 
west part of the picture, that is a road, is it not? 

A. Yes, it is a roadway. 

@. And below that, easterly, there is one, two, 
three, [59] four, five ridges, and those are dikes 
running from north to south on the property, is 
that correct? A. Yes, that is right. 

Q. The last visible line running north and south 
that way is another road ? A. Yes. 

Q. What was it you called that road? 

A. We ealled that east road, I believe. 
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Q. That is east road? ie Ye. 

Q. The line running east and west appearing to 
just bisect these ridges that I have just identified, 
is that what you call the middle dike road? 

It is the middle dike. 

The middle dike, we call it? A. Yes. 
That is in the center of these ridges? 

Yes, approximately in the center. 

It runs from east to west? 

Yes, approximately. 

For the purpose of the enlightenment of us 
all, would you please tell me, if you can, the distances 
between these dikes? I have my pointer on what 
we have identified as the first dike from the west of 
the property. From that dike to the second ridge 
easterly, which we have identified as another [60] 
dike, what is the distance between those two dikes? 

A. I didn’t measure that. 

Q. You made no measurements at all? 

A. No, I made no measurements. 

Q. Have you any present understanding or 
knowledge as to what is the total acreage involved in 
the Santa Clara Game Preserve? 

A. No, I haven’t any idea. 


OPOPoOoS 


% % & 
(The photograph referred to was received in 
evidence and marked Defendant’s Exhibit A.) 
Q. (By Mr. Irwin): Do you have in mind my 
question of a moment ago? [61] 
A. I don’t know whether you had completed it 
or not. 
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Q. The question is, where were you? Will you 
take the pointer and show us? 

A. I can’t show it exactly, because it doesn’t 
show it here, but the relative position to this photo- 
graph would be some place over in this area. The 
road goes across and turns right and across the 
cattle yard, and the clump of willows is back in 
this area. 

Q. That is to say, you have taken the pointer at 
a point opposite the northeast corner of what we 
have designated as the east road and have placed 
yourself still north and outside the confines of that 
picture? A. That is right. 

Q. About how far would you say you were from 
north of the north road here? 

A. I would estimate that we were about two- 
tenths of a mile from where we were in the willows 
to the fence line or the property line, as I know it. 
It may not be the true property line but the area 
where our road goes across the end of the club is 
about two-tenths of a mile. 

@. In other words, you were about two-tenths of 
a mile removed from the northeast corner of the 
intersection of east road and the north road? 

A. Approximately that, yes. 

Q. It may be helpful for the jury to watch that 
as we [62] go along in the examination. I believe 
you stated that on opening day, which was the day 
previous to the date upon which all of these events 
have occurred, according to your testimony, that 
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the previous day, as I have stated, you were like- 
wise at the Santa Clara Game Preserve ? 

A. Yes, I was there. 

Q. I believe you also stated you had been there 
prior to the opening of the season ? 

A. A couple of hours, yes. 

Q. You mean a couple of hours before the season 
opened ? 

A. Before noon of the day of the 21st. 

@. How long before the 21st had you been there? 

A. Only the two hours before. 

Q. That is all. Now, on the 21st, how many 
agents were with you in the immediate area of the 
Santa Clara Game Preserve on the 21st? 

A. On the day of the 21st, prior to the opening 
of the duck season, which was at noon, I had been 
there in the company of myself, and Warden R. E. 
Bedwell of Santa Barbara. 

Q. Just the two of you? 

A. Just the two of us, yes. 

@. Where were you on the 21st? Let’s find out 
where you were then. 

A. There again, the photograph doesn’t show 
Gonzales [63] Road, but it would be at approxi- 
mately the bottom of the picture and that runs par- 
allel with this east road. Let’s get it right here. 
Gonzales would run along this portion, making a 
right angle to this east road. In other words, to 
come into the club, you come in Gonzales Road, 
travel west, and drive north into the houses of the 
club proper. 
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My position prior to the opening of the season 
was again in a spot off of the area that this picture 
covers, in that it would be in the extreme southwest 
corner, and, while it doesn’t show it, off to the left 
of the picture is what is known as the McGrath 
ranch, and it was near the buildings of the McGrath 
ranch property that Warden R. HE. Bedwell and 
myself were parked. 

Q. How long were you parked there? 

A. I don’t know the exact time. Possibly 30 
minutes. 

Q. You said you arrived there about two hours 
before the season opened ? A. © Wes 

@. You said you were parked there about 30 
minutes. Then where did you go? 

A. J remained in the area. Warden R. E. Bed- 
well drove out Gonzales Road, and when he left, 
he stated that he was going to the McGrath lake 
area. 

Q. So then you remained alone. Are you still 
off the [64] picture on Gonzales Road ? 

A. J am back over in this southwest corner of 
the area. 

(). Did you stay there or did you go someplace 
else? 

A. No. I remained in that particular area. 

@. Until when? 

A. Well, until the shooting started on the club 
at 12:00 noon. 

@. Did you move at any time? 

A. I did after the shooting started. I moved 
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down into the road that goes into the club. 

Q. Very well. Can you place yourself on that 
picture as to where you went? 

A. Well, it is very hazy. The road comes 
through a gate right here near the foot of this little 
incline, and there are barns and several buildings 
and a clump of trees. I was right in this little turn-in 
or driveway into the barnyard itself. 

Q. How long did you stay there? 

_A. I had observed two hunters coming in on the 
south dike road, coming up toward the buildings, 
and they were near the gate when I pulled into the 
barnyard of the club property. 

Q. So did you approach them? 

A. I approached them as they were driving out, 
and one car had started driving out and the other 
hunter was carrying [65] his limit of ducks, and 
they were each checked for their birds. 

Q. Who checked them? 

A. The number of birds, their duck stamp, and 
their hunting license, as well as a plug in their shot- 
gun. 

Q@. Are either one of those two gentlemen de- 
fendants here today? 

A. One I am positive of. The other, I am not 
sure. 

@. Who is that that you are positive of? 

A. The one I had conversation with was Mr. 
Carty. 

Q. You had conversation with Mr. Carty? 

A Ldid. | 
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Q. This was on October 21st, right after the sea- 
son opened? &. That as correct. 

@. You had been watching over here on Gon- 
zales Road since two hours prior to the shooting ? 

A. Yes. 

Q. After the shooting started, you continued to 
observe this preserve here, and then you came on 
the premises as these two hunters were coming off? 


A. Yes. 

Q. And you had a conversation with Mr. Carty? 
A. Yes. 

Q. What was the conversation? [66] 


* * * 


The Witness: The conversation consisted of 
asking of Mr. Carty if he had gotten his limit of 
ducks, and he said that he had, and he asked me if 
I had brought my shotgun along and invited me to 
hunt on the elub. 

Q. (By Mr. Irwin): Was there not a dicsussion 
had with you, between Mr. Carty and yourself, 
about the beans that were on the premises? [67 | 

A. I didn’t hear anything about any beans being 
on the premises from Mr. Carty. 

Q. Nothing was said to you by Mr. Carty about 
beans? A. No, sir. 

Q. While you were talking to Mr. Carty, did 
Mr. McCormick come up? 

A. I believe that he did, yes. 

Q. As a matter of fact, didn’t you, with Mr. 
McCormick, turn around and go out and look over 
the beans? A. No, that is not correct. 
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Q. Are you sure about that? 

A. I am positive. 

Q. Is it not true in substance and effect that a 
conversation was had between Mr. Carty, Mr. Mc- 
Cormick, and yourself, wherein they stated to you 
that the ducks will not eat those beans, they looked 
kind of bad, maybe we’d better cover them up, and 
you said that would probably be a good idea? 

A. That is not so. 

Q. You are sure no such conversation in sub- 
stance took place between you? 

A. Not in my hearing, it did not. 

Q. I am talking about your hearmg. I also 
understand you did not emerge from back of this 
gate and go out here by where these wagons were, 
right towards where the [68] south road bends? 
This is on opening day of the season. 

A. Not at that time. 

Q. How was it that this morning, Mr. Bedwell, 
on your direct examination, you said a remark by 
Mr. McCormick about there being some beans 
caused you to call Mr. Spicer on the two-way radio ? 
Where did you hear that? 

A. After I had the conversation with Mr. Carty, 
I then accosted two hunters who had been observed 
in the duck club, and there was an arrest made at 
that time. After the arrest was made, I did go 
down on the road to a position that represents a 
group of bean wagons, I think in this picture, 
where some decoys were placed. 

Q. Where is this now? 
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A. Right here, the back of one of the wagons 
on the right of that group of wagons that are 
parked there. 

Q. That would be just west of dike No. 1, we 
will call it in that picture. Is that the way Mr. 
Johnson has it marked? 

A. It is off more to the south than the west. 
Right down at the end of the wagon there. 

Q. Do I understand you had no conversation 
with, or Mr. McCormick made no mention of beans, 
and you made no mention of beans? 

A. Not when I first talked to this hunter, who 
was apparently Mr. McCormick, who was with Mr. 
Carty. [69] 

Q. You know Mr. McCormick, don’t you? 

A. I know a James D. McCormick, yes. He was 
the man who was there and mentioned about the 
beans after I had talked to Mr. Carty. 

Q. That is what I asked you a little while ago. 

Will you stand up, Mr. James McCormick ? 

That is the gentleman I am talking about. 

A. That is not the man I am talking about, until 
after the conversation with Mr. Carty. That is 
Mr. James D. McCormick, as I know him. 

®. He is not the gentleman you discussed the 
beans with? a. 4 No: 

Mr. Johnson: I did not hear the question. 

Mr. Irwin: I say, he is not the gentleman that 
he had a conversation with about the beans, and he 
said no, sir. 

The Witness: He is the man that mentioned 
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about the beans after I had talked to Mr. Carty. 
Not at the time I talked to Mr. Carty. 

Q. (By Mr. Irwin): I asked you earlier, Mr. 
Bedwell, if you talked to Mr. James McCormick. 

A. You didn’t say Mr. James McCormick. You 
said Mr. McCormick. I know him only as James J. 
McCormick, the man who was cited in that earlier 
arrest. 

Q. Will you please tell me what Mr. McCormick 
said [70] about the beans, whether the name is 
James D. McCormick, or what it is? You did have 
a conversation with Mr. McCormick about some 
beans, didn’t you? A. That day I did. 

Q. What was the conversation? 

A. Mr. McCormick stated that there was a few 
lima beans on the road that the birds hadn’t cleaned 
up. 

Q. What else did he say? 

A. That’s all at that time about anything per- 
taining to lima beans. 

Q. Didn’t he say that looked bad, maybe he’d 
better take a harrow and cover them up? 

A. He did not say that to me. 

Q. And you said you thought that would be a 
good idea? 

A. He didn’t say anything to me, nor did I 
make such a statement. 

Q. Did you look at them then? 

A. I did not. 

Q. Did you look at them later? 

A. I did later on in the evening. 
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Q. I mean during the daylight, while he was 
there? A. I didn’t. 

Q. You didn’t go any further onto the premises 
than where you have put yourself, where you say 
the decoys were [71] over here? 

A. Yes, at the back of the wagon. 

Q. That is as far as you went? 

A. That is as far as I went at that time. 

@. How far would you have been from where 
you placed yourself at the intersection of this south 
road and this first dike here? 

A. I did not measure it. J did not pace it off. 

@. Approximate it, will you, please? 

A. Forty, possibly 60 yards. As I say, I didn’t 
measure it. 

Q. Was there anything to impede your vision 
from where you were to the intersection of that 
south road and the first dike there? 

A. Only the grass that grows there. 

®. There is no grass on that road there, is there? 

A. Not on the road, no; along the edges. 

Q. Could you see the road from where you were 
standing ? 

A. JI could see a portion of the road, yes. 

Q. Do TI understand it is your testimony that the 
only thing that was said by either of you is that Mr. 
James McCormick said, ‘‘There are some beans 
that the ducks haven’t eaten,’? and you made no 
response ? 

A. That is the comment he made, yes. [72] 

@. And you said nothing? A. IT did mot. 
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Q. By the way, what time of the day was this 
that you had the talk with Mr. McCormick about 
the beans? 

A. It was around 2:00, possibly 2:15. 

Q. Did I understand on your direct examination 
you said it was not until when that you contacted 
Mr. Spicer ? 

A. JI was not able to get him immediately on the 
radio. It was around 4:30, possibly a quarter to 
5:00, before I was abe to make radio contact with 
Mr. Spicer’s ear. » 

Q. Before I leave that subject, I want to be sure 
of this. I asked you a few moments ago whether 
or not you had been on the game preserve prior to 
the opening day of the season, and you said you 
had not. May I ask you this, whether or not you 
had been in the environs of the Santa Clara Game 
Preserve, either in your auto, going around the 
road here, or observing them, prior to the opening 
day of the season? 

A. Not of the Santa Clara Game Preserve. 

Q. Let’s put it this way. Were you on the north 
road ? A. I had been up that way, yes. 

Q. How many days before the season opened ? 

A. I believe it was a couple of days before the 
season [73] actually opened. 

Q. Did you come down around the east, what 
we will call the east road, too? 

A. I may have in a routine patrol. We cover 
most of the main roads. 
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Q. (By Mr. Irwin): You have your notes, do 
you, which would help tell you whether you were 
over here or not? 

A. I don’t have pencil notes from my patrol. No. 
We keep a diary of our daily activities. 

@. And where you went, do you not? 

A. Generally, yes; that is, the general area. 

Q. Let’s see if I have it. Are you able to tell 
me positively now that about two days before you 
had been around the roads surrounding the Santa 
Clara Game Preserve? 

A I was not in the sense of surrounding it. I 
was in that area, yes. 

(). Were you just sight-seeing, or were you look- 
ing over the grounds? 

A. I was not looking over the grounds. I was 
on patrol for any early hunting that might be going 
on. 

@. When you were talking this morning about 
looking through the glasses and seeing these ducks 
taken from Mr. Carty and other members of the 
party, you don’t want the jury [74] to think there 
was anything improper in Mr. Carty’s having those 
five ducks in his possession, do you? A. No. 

Q. The fact of the matter is, that is the limit, 
isn’t 1t? 

A. That is the legal limit, yes. 

@. How many days can a hunter, who is properly 
licensed and everything else being in order, how 
many days may he hunt and collect the legal limit? 

A. I don’t remember the exact number of days 
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of the season. I know he is allowed certain days 
by the state and some by the federal government. 
It is 90 days. 

Q. Do you know how many days the Santa 
Clara Game Preserve was operated? 

A. No, I was not aware of their schedule of 
shooting. 

Q. You don’t know, as a matter of fact, they 
only operated two days a week? 

A. No, I was not aware of that. 

Q. I am speaking of prior to this date we are 
talking about. A. Any time. 

Q. I believe you stated you reached Mr. Spicer 
around 4:30 on the radio, and where did you meet 
him ? 

A. At the Mound Water Company pump. 

Q. You will forgive me, but I don’t know the 
country [75] around there too well. Is that near 
the Santa Clara Club? 

A. Well, it is quite some distance from there. 
It is in the area on the other side or on the north 
end of the mouth of the Santa Clara River. 

Q. That was pursuant to your request on the 
radio? 

A. Yes. I had asked him if I could meet him, 
or if he could meet me. 

Q. I believe you said on direct examination this 
single remark by Mr. McCormick that the ducks 
hadn’t been eating the beans caused you to ask Mr. 
Spicer to meet you, you stated, at the pump? 
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A. That is what led me to contact Warden 
Spicer, yes. 

Q. Up to that time your testimony is, as I under- 
stand it, that you had no information other than 
that statement of Mr. McCormick? 

A. Just that statement that was made. 

Q. And your curiosity hadn’t been aroused at 
all to the point where you had gone out to see what 
he was talking about? 

A. My duty at the time was to inform my im- 
mediate superior. He, being the senior warden in 
the district, was notified. 

q. As a matter of fact, Mr. Bedwell, there is 
quite a difference of opinion as to whether or not 
lima beans are [76] duck feed? 

A. That I am in no position to answer. I don’t 
know. 

@. Is it your considered opinion that lima beans 
are natural duck feed? 

A. They may not be natural duck feed. If they 
are hungry enough, they will eat them. 

Q. If there is other feed available, would you 
call them a duck feed? 

A. It could be considered as such. 

Q. It is usually attractive to ducks? 

Mr. Johnson: Your Honor, I am going to object 
to this line of questioning on the following grounds: 
I think your Honor realizes that the issue here is 
whether they attempted, and the Act only requires 
that they attempted to lure, entice and attract the 
birds by means of feed. Now, whether the particular 
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bait used is successful, whether the ducks eat it 
and enjoy it or not, is of no concern here. The 
question is whether it might have a tendency. I 
don’t think that the fact that they were unsuccessful 
in their attempt, if such an attempt is shown to 
have been made, should be a point in this case. 

The Court: Supposing they dumped a lot of 
garbage on the land? 

Mr. Johnson: Under those circumstances, they 
would be [77] equally guilty, because I think your 
Honor is aware of the fact that hunters who are 
hunting in an area must investigate, and they then 
proceed at their own peril. If there was garbage on 
that area which might itself attract birds, they were 
violating the law. 

The Court: I think the law is feed scattered as 
to constitute to such birds a lure, attraction, or en- 
ticement. 

Mr. Irwin: That is my understanding of the 
law, your Honor. 

The Court: I think you are going to have to 
show, or at least convince the jury, that whatever 
was scattered there was a lure, attraction or entice- 
ment. J think that is a question of fact. 

Mr. Johnson: JI think it is as to whether it has 
a tendency to, but I still thinnk—— 

The Court: JI don’t think the law says ‘‘has a 
tendeney to,’’ does it? 

Mr. Johnson: It has to have a tendency to lure, 
attract or entice the ducks. 

The Court: No, it says ‘‘other feed that has been 
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deposited, distributed or scattered so as to constitute 
for such birds a lure, attraction and enticement.”’ 

I don’t see anything about tendency. 

Mr. Johnson: But I think it is a question of 
tendency, and it is not a question of whether he will 
eat it. [78] 

The Court: I think that is a question for the 
jury. The objection is overruled. 


* * * 


Mr. Irwin: Will you read the question, please ? 
(Question read by reporter. ) 

The Witness: That I don’t know. 

Q@. (By Mr. Irwin): I am going to ask your 
assistance, please, Mr. Bedwell. Referring again 
to defendant’s Exhibit A, let’s take the first day the 
hunting season was about to open, and then it 
opened, and you are over here on Gonzales Road. 
I take it you had your glasses with you on that 
day ? A. Yes, I did. 

@. You were observing the premises? [79] 

A. Yes. 

@. You saw ducks there? A, ALidid. 

Q. Will you tell us numerically where the ducks 
seemed to be most congregated ? 

A. There was no general congregation or mass 
of ducks on any one of the ponds. 

@. Would you say that they were evenly dis- 
tributed ? 

A. I did not count each bird to find out how 
many there was on one pond or the other. 


—EEE 
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Q. As a matter of fact, isn’t it true that the 
ducks were congregated down toward the east end 
of the game preserve where the fresh water was 
running ? 

A. There was possibly more birds down there 
than there was on the other end of the club. 

Q. Ihave put my ruler towards the southeast in 
the picture between dikes 4 and 5, between what we 
have called the center road dike, and the north road 
dike. Do I understand you to say it is possible 
there were more ducks there than elsewhere ? 

A. No. In the general east area. I don’t know 
whether there was too many over in that pond there 
or not. 

@. But you will go far enough to say with me 
that at the east end there seemed to be more ducks 
congregated than elsewhere on the preserve? [80] 

A. It had that appearance. JI didn’t see any 
great concentration up there. 

Q. By ‘‘up there’’ you mean what? 

A. In the northwest corner. 

@. Did you see any great concentration of ducks 
up here in the southwest corner ? 

A. I could just barely see the top of what ap- 
peared to be the dike from the position that I was 
parked. 

Q. Then we come to the second morning, which 
will be the morning of the 22nd. On that occasion, 
you were over here, as we have said, north of the 
north boundary of the preserves as they appear in 
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Defendant’s Exhibit A, and likewise you had your 
glasses, as you have testified to. Did you notice 
the concentration of ducks on that morning ? 

A. There were birds generally all over. 

Q. Would you say they were concentrated more 
on the east end than on the west end ? 

A. No. Most of the birds were flying. They 
didn’t seem to be feeding. 

Q. What kind of a camera was it that was used 
in the taking of those pictures which have been 
identified as Government’s Exhibits 2 to 9? 

A. An Eastman Kodak, Flash Bantam, and an 
Ff’. 45 lens. 

Q. That is what we call a telescopic lens? 

A. No, it is not a telescopic lens. It is just [81] 
the average camera. 

(). There was no extension on it at all? 

A. No extension or filter. 

Q. And I understood you to say Exhibit 3 was 
taken from the south road near dike 3? 

A. Yes. 

@. Exhibit 4, as J understood your testimony, 
was taken at the intersection of dike 3 and the 
south road dike, is that right? 

A. It was near dike 3. It was not at the inter- 
section of it. 

Q. How far away would you say the area repre- 
sented by Exhibit 4 was from the area represented 
by Exhibit 3, or do you remember ? 

A. I didn’t step it off. I don’t remember just 
how far it was. 
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Q. You do say, however, that it was near the 
intersection of dike 3? A. Yes. 

Q. We will skip 5 for the moment. Your testi- 
mony was Exhibit 6 likewise was taken, showing 
Mr. Elder here, at south road dike at right angles 
with dike 3? A. Yes. 

Q. And picture No. 8, I believe the testimony 
was that is looking toward the intersection of dike 
3 with south [82] road dike? 

A. On the south road dike, yes. 

Q. So that, to recapitulate, Exhibits 3, 4, 6, 8, 
and let’s take No. 9, too—withdraw that question. 

As I understood your testimony, Exhibit 9 like- 
wise is taken at the intersection of south road and 
dike 3? 

A. That is where the birds were placed. 

Q. So, to recapitulate, Exhibits 3, 4, 6, 8, and 9 
all repersent the same area? 


% % ae 


A. Yes. 3, 6, 8—well, 8 shows the intersection 
of 3. 

Q. That’s right; and 9? A. And 9. 

(). How about 4? 

A. Four is near the intersection. It does not 
show the intersection. It is Just a portion of the 
edge of the pond. 

% % % 

Q. Substantially the same area? [83] 

A. Jn the relative area. 

Q. All right. That leaves us now with Exhibits 
5—it just leaves 5. You didn’t cover 5. That Ex- 
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hibit 5, I believe your testimony was that that was 
between dikes 2 and 3 on the south road. 

A. That was near the intersection of the south 
road. 

@. Then that was likewise near the same inter- 
section as these exhibits we have discussed ? 

A. Yes. It was taken at a different angle. That 
is a head-on picture of Agent Elder near the same 
spot as picture 6. 

Q. So then we can put 5 in with that group, too, 
because those pictures are all in the same area? 

A. Generally, yes. 


* % aS 


Q. Where do you say that is, Exhibit No. 7? 

A. That is taken on the south road dike, be- 
tween dike 3 and dike 4, I believe. 

Q. How far away is 7 taken from the area of 
3, 4, 6, 8 and 9, which we have agreed are roughly 
in substantially the same area? [84] 

A. J think it was about three or four, possibly 
five feet, or steps or paces, between the pictures as 
they were taken. They are not taken at the exact 
same spot. 

Q. But, if I understand you correctly, three or 
four or five steps would be taken in a radius of 
from where I am standing to the first chair over 
there, would you say ? 

A. All of the pictures were taken from the same 
side of the dike and approximately five paces or 
maybe 10 feet distance between where these shots 
were taken. 
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Q. In other words, the shots were within an area 
of 5 to 10 feet, one shot from the other, is that 
right? A. Yes. 

Q. Would that also be true of 2? 

A. 'T'wo was taken at the intersection of dike 
No. 4. 

@. But the balance of the exhibits, from 3 to 9, 
we were agreed were taken within a radius of 5 to 
10 feet ? 

A. All of them were taken in that same area, 
but between each of those pictures there was a dis- 
tance of approximately five paces or 10 feet. 

Q. lLet’s take 5 and 7 here. Were they taken at 
the same time? By the same time, I mean while 
he was in the act of doing the same thing at the 
same spot? 

A. No, he had moved west of the road when 
No. 7 was taken. He moved down west on south 
road and took the sample. 

Q. Take Exhibit 7. In No. 7, we have a clear 
view [85] of the pond right behind us. He is right 
close to the grass on the edge of the pond. In 5, 
however, he is now bending over, yet in the same 
proximity to the pond, the same proximity to the 
seeds. Would you not say it is possible that those 
were different shots of the same act while he was 
in a slightly different pose? 

A. No, they were not. 

Q. I would like to clear up a matter, Mr. Bed- 
well. Is there anything in the regulations that pre- 
vents a club from putting out feed prior to the 
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opening of the hunting season? A. No. 

Mr. Johnson: Your Honor, I object to the ques- 
tion on the ground that that is a question of law, 
which only this court can decide. 

The Court: Sustained. 

Q. (By Mr. Irwin): One other question. From 
your experience, are you able to tell, if you see a 
few grains of barley on the ground, whether it has 
been there one day, a week or 10 days? 

A. No, I have no way of determining how long 
it had been there. 

Q. I don’t pursue that line. I believe you stated 
that you yourself haven’t any personal understand- 
ing as to the entire extent of the acreage involved 
in this Santa Clara [86] Game Preserve ? 

A. That is right. [87] 


Redirect Examination 


By Mr. Johnson: [88] 


* * * 


~). Would you come over here, please? I will 
hand you Government’s Exhibit No. 2 and give you 
a red pencil, and with this red pencil will you 
please approximate, to the best of your recollection, 
just where that particular picture or the scene por- 
trayed in that particular picture is? 

Mr. Irwin: Pardon me, Mr. Johnson. Might I 
suggest again, because the jury might want to look 
at the exhibit, that we mark them north and south 
and east and west, which you have not done with 
that picture ? 
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Q. (By Mr. Johnson): Is this north, approxi- 
mately this way, along the same direction as east 
road? A. Yess 

Q. In other words, the direction in which the 
road is going, that would be north up here, and I 
willput ““N’’ there. Is that correct? 


And this is approximately south, correct? 
That is right. [90] 


* * * 


A. Yes, that is correct. 

Q. This is approximately east over here? [89] 
m Wes. 

Q. And this is approximately west over here? 
A. Yes. 

Q. 

A. 


Q. Mr. Bedwell, did you have the opportunity 
to finish your job of setting out on the photograph, 
Government’s [94] Exhibit No. 1 in evidence, the 
location of the scenes depicted in the photographs 
marked Government’s Exhibits 2 through 9? 

A. Yes. 

Q. You have completed that. Now, is every one 
of those scenes as you have marked them on the 
photograph in the location stated by you to counsel 
for the defense yesterday ? 

A. .No, they are not. 

Q. Which one, if any, has been changed ? 

A. The picture that is depicted on the diagram 
here as No. 3 was stated originally to have been on 
dike No. 3, and on reviewing and laying the pic- 
tures out, the birds were not piled at the intersec- 
tion of dike No. 3, but they were on dike No. 2, 
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which shows from that picture No. 3, a portion of 
the roadway. 

Picture No. 9 is taken—No. 8, rather, is oo 
from near the—closer than is actually marked here, 
because of these other spots or marks on the pic- 
ture. It was taken nearer dike No. 3 and looking 
west toward dike No. 2, where the birds were 
placed. 

Q. In other words, you could tell by looking 
again at No. 8 that the ducks which were depicted 
in 3 were, in fact, by this particular dike here, 
which you say is No. 2? A. That is right. 

Q. So you made the change accordingly ? 

A. That is marked on the large photograph. [95] 

Q. Now, I notice that in this photograph you 
have little squares and that would indicate in your 
mind the approximate location of the scene depicted 
in the particular photograph ? 

A. In a relative area, yes. It is not true to 
seale. 

@. I notice, also, you have drawn an arrow 
pointing toward the particular square representing 
a photograph or scene, and that there is a dot at 
the end of the arrow. What does that indicate ? 

A. Well, I placed myself at the dot and the 
direction of the arrow indicates the direction in 
which the picture was taken. 

Q. And the numbers under each one of these 
refers to the particular exhibit or picture, is that 
correct ? 
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A. Yes, to the best of my knowledge. As I say, 
it is not according to scale. 

Q. I notice that on 1, there is a large red— 
these are drawn in red pencil, I see. A. Yes 

Q. I notice in 1, there is a large area outlined 
inred. Is that a photograph? 

A. That represents the photograph. 

Q. Which number is it? A. No. 8. 

Q. That is No. 8? [96] A. Yes. 

—Q. What does the jagged end on the square ind- 
cate, or on the figure ? 

A. Well, I placed the wavy line on the back of 
each rectangle to indicate that it goes into infinity. 
In other words, there is no line of demarcation 
there. ‘The picture just goes out into space. 

Q. In other words, the horizon is shown? 

A. Thatis right. It is not close up, very. 

Q. So that is it correct, for example, that if you 
tare taking a picture at this particular dot, facing 
in that direction, the picture shows a scene of the 
road ahead and going on into the horizon, and that 
is indicated by this jagged line, is that correct? 

A. Yes, that is right. 

Q. And you have done lkewise with these 
others ? 

A. That is right, except on those that are indi- 
eated, 5, 6, and 7, which are close-up shots and 
show very 

Q. Very little background ? 

A. Very little background, yes. 
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Q. You have got all 8 of the pictures entered on 
there, have you? 

A. All 8 of the photographs that were taken are 
posted. [97] 


* % * 


Q. (By Mr. Johnson): Now, Mr. Bedwell, on 
the 21st of October, when was the first time you 
learned about there being any lima beans? 

A. In the afternoon around 2:00, 2:15. The 
exact time that the conversation was heard by Mr. 
McCormick was not noted. 

«). Did you see the beans at that time? 

A. No, I could not. 

Q. And in accordance with your instructions, 
as you testified, you went ahead and radioed Mr. 
Spicer ? 

A. I radioed from my car and asked Warden 
Spicer to meet me there at a spot at his con- 
venience. 

Q. Was this in accordance with policy and in- 
structions agreed upon among the wardens? 

A. That is correct. At any time we had run 
into anything, that we were to contact Warden 
Spicer, who is the senior warden of the district, and 
to notify him of any violations or of any activity 
that we should investigate. 

@. You also testified on cross-examination that 
perhaps a couple of days before the season opened, 
you had been driving out on the north road on an- 
other matter, that is the north road of the club 
premises, and that you had also, perhaps, driven 
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on the east road. Did you on either of those [98] 
occasions see any lima beans or barley on the 
premises ? 

A. No. I was really not looking for any par- 
ticular thing on the club or any other club in the 


area. 
¥ 7 * 


Recross-Examination | 


By Mr. Irwin: 

Q. With reference to that last question, Mr. 
Bedwell, isn’t it true you cannot drive along the 
north road without seeing the ponds of the Santa 
Clara Game Preserve? 

A. You can observe water and dikes of that 
property. 

Q. Coming now again to this radioing Warden 
Spicer, I don’t believe I quite have it clear—per- 
haps it is my fault—as to what time it was after 
leaving Warden Spicer that you made this noc- 
turnal inspection with a flashlight? 

A. It was after 5:45, hearing 6:00 o’clock. 

Q. How much after? 

A. About 5:45, between then and 6:00 o’clock. 
I didn’t exactly mark the time or note the time as 
we went out to the duck blinds. 

Q. What time was it you radioed him? 

A. I was not able to contact Mr. Spicer until 
after 4:00 o’clock. 

Q. Ibelieve yesterday you said 4:30. 

A. Well, it was after 4:00 o’clock. 
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Q. How long after you made contact did you 
meet him ? [99] 

A. About 4:45, possibly 5:00 o’clock. 

Q. He was in the immediate area then ? 

A. No, he was not in the immediate area. I did 
not know where he was. 

Q. Do I understand arithmetically, then, it was 
between 15 minutes and a half hour after you es- 
tablished radio contact that he met you? 

A. Ilean’t say that. I don’t know. 

@. What is your best estimate? 

A. Possibly a half an hour. 

Q. How long did this inspection by flashlight 
take the two of you? 

A. That I don’t know. I didn’t time it. 

@. You made no record ? 

A. Other than I took a sample. 

@. JI mean a record in your diary, as to what 
you were doing that day ? 

A. I did of the work that I did that day, but I 
did not time the amount of inspection that we made 
on the duck blinds that night. 

Well, was 1t 15 minutes ? 

It could have been. 

Could it have been less than that? 

No. 

Could it have been a half an hour? [100] 
Possibly that, yes. 

Was it more than a half an hour? 

I can’t say. 

You wouldn’t say it was an hour ? 


OPOPOPO PE 


Umted States of America 141 


(Testimony of Jack E. Bedwell.) 

A. I did not say one way or the other, whether 
it was or not. 

Q. I know you haven’t, but I am trying to find 
out, Mr. Bedwell. 

A. Ididnottimeit. I don’t know. 

Q. You have been very accurate and precise on 
other matters here, Mr. Bedwell. ‘This is quite im- 
portant. Will you now try and search your recol- 
lection and please tell us, as nearly as you can, 
whether it was closer to 15 minutes or closer to a 
half an hour that you spent on this with your flash- 
light ? A. Possibly it was 45 minutes. 

Q. Any more? [101] 

ae % ¥ 
Redirect Examination 
By Mr. Johnson: 

Q. Mr. Bedwell, you testified on direct examina- 
tion that when you made this nocturnal visit, using 
the flashlight, you took samples of what you thought 
was barley that you found on the premises of the 
Santa Clara club, and that you later gave that to 
Mr. Elder, I believe it was. A. That is correct. 

Q. Will you again describe the sample that you 
took, that is, the receptacle in which you placed the 
sample? 

A. I took two handsful of barley and placed it 
in a glass jar. 

Q. Did you do anything else to the glass jar? 

A. Yes. I affixed a mark of identification or a 
tag in the form of a gummed label across the front 
of the jar. [102] 
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Q. Now, then, Mr. Bedwell, I hand you an ob- 
ject marked Government’s Exhibit No. 10 for identi- 
fication, and ask you if that is the jar, and the 
label, and if its contents are those -to which you 
have referred in your testimony as being the sample 
that you took at 6:00 p. m. on the night of October 
21. 

A. That represents the pocketful of barley that 
I had taken from the Santa Clara game preserve 
on that night, yes. 

@. To the best of your recollection, is that the 
same bottle that——— 

Mr. Johnson: JI am sorry. JDidn’t you hear, 
counsel ? 

Mr. Irwin: No, sir. May I have that read? 

(The answer was read by the reporter. ) 

Q. (By Mr. Johnson): That was two hands- 
ful? 

A. That was two handsful, yes. 

Q. Is this the bottle, as you can best remem- 
ber, that you put it in? 

A. That is the bottle. 

Q. Is this your printing on the label of the 
bottle ? A. That is. 

Q. Is that your signature there? 

A. That is the way I normally sign. 

Q. I notice it says ‘‘7:00 p.m.’’ To what does 
that time refer? [103] 

A. That refers to the time that the sample was 
taken. 


Umited States of America 143 


(Testimony of Jack H. Bedwell.) 

Mr. Johnson: The government offers this in evi- 
dence, your Honor, as Exhibit No. 10. 

The Court: It may be received. 


(The item referred to was received in evi- 
dence and marked Government’s Exhibit 
No. 10.) [104] 


* * % 


Recross Examination 


By Mr. Irwin: 
@. With reference to this Exhibit 10, which has 
just been offered here — by way of preliminary 


first, on this evening of the 21st, when you and 
Mr. Spicer came on the preserve, would you tell 
me again where you entered the preserve? 

A. We drove through the gate and on what is 
known there as the north road dike. It is not on 
the property, but it is outside of the fence. The 
north road dike is shown in this first ne and on 
this photograph. The road is outside of that prop- 
erty. We moved west to the northwest corner and 
parked near the northwest corner of the club. We 
came on to the club property on what is shown 
as the west dike, out to the middle dike of the 
club property. That is where we entered, from the 
southwest corner. 

Q. Then where did you go? 

A. We moved from the northwest corner to the 
middle dike, down the middle dike, and back and 
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forth on what we know as dike 1, on the north 
and south side, on the middle dike, the north and 
south side, continued on the north and south sides 
of dike 3, 4 and 5. 

Q. You said earlier that in compiling this sample, 
that this was from the pocketful that you picked 
up. Do I understand that as you went along you 
picked up a few grains here and a few grains there 
and put them in your pocket? [105] 

A. No. 

Q. What did you do? Did you pick these all 
up in one spot? 

A. I picked that all up in one spot. 

@. Where was that spot? 

A. To the best of my recollection, it was near 
the intersection of what we know as the middle 
dike and near dike 2. 

Q. Was it all as clear as this when you picked 
it up and put it in your pocket, or did you sift 
it after you got back before placing it in the 
bottle ? 

A. That represents everything that was placed 
in my pocket. 

Q. Notwithstanding it was dark and everything, 
you were able to pick it up in that condition? 

A. I picked it up just like that in two hands. 

Q. And you did not sift it or alter it in any 
way? A. No, I did not. 

Q. Did your excursion take you over here on 
the south road? 
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A. Yes. We came across on dike No. 2, back 
to the middle dike, and across dike No. 3 to the 
south road dike. 

@. These exhibits having been previously shown 
to the jury, I just want to lay this one, No. 8, 
right here. 

Do I understand now from you that this Exhibit 
No. 8 is [106] taken roughly from about the point 
where I have the pointer, where there appears the 
figure 8, looking west towards the west terminus 
of the property ? 

A. Yes. It is taken from relatively that spot. 
It was actually back closer to the intersection of 
this dike, but rather than to superimpose that num- 
ber and the spot over the other markings, it was 
placed at this position. 

Q. So that, roughly, this is between 3 and 2? 

A. That is correct. 

Q. And this picture, then, would also include the 
area of 6, 5, 3 and 9, wouldn’t it? 

A. Roughly, yes. 


a5 % * 


Q. (By Mr. Irwin): I don’t want to mislead 
you in any [107] way and so I will ask the direct 
question again to save time. What kind of a 
camera and what kind of lens was used in the 
taking of these Exhibits 2 to 9? 

A. An Eastman kodak, flash-bantam, with an 
H.45 lens. That is the designation of the camera. 

@. Does that produce the size picture as is rep- 
resented by Exhibits 2 to 9, without any blowing 
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up? A. No, that does not. 

Q. How big a negative is produced by the camera 
that you used in obtaining Exhibits 2 to 92 

A. Slightly larger than 35mm. 

Q. Could you tell us what that is? 

A. Possibly an inch and three-quarters to an 
inch and one-quarter. I don’t know the exact 
dimensions of the negative itself. 

Q. So that Exhibits 2 to 9, as we see them here, 
are blown up from a 114% to 134 inch negative? 

A. They are enlarged negatives, yes. 

Mr. Irwin: That’s all. Thank you, Mr. Bedwell. 


* oi * 


JOHN MASON SPICER 


called as a witness by and on behalf of the gov- 
ernment, having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 


By Mr. Johnson: 

@. Mr. Spicer, where do you reside? 

A. I reside at Ojai, Ventura County. 

@. What is your occupation ? 

A. I ama State Game Warden and a Deputy 
United States Warden. 

@. What are your duties in those regards, gen- 
erally ? 

A. Enforcing the laws of California Fish and 
Game Commission and the migratory laws of the 
Fish and Wildlife Service. 
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Q. That is as a Deputy Federal Game Warden? 
A. Yes. 
Q. For what area are you responsible in that 


capacity ? A. Mostly Ventura County. 
Q. Do you have any game wardens working 
under you? A. None under me, no. [109] 


Q. How long have you been in the service, that 
is, in this position? 
Approximately 14 years. 
Do you know the defendants in this case? 
Yes, I do. 
Do you know all of them? 
By sight, yes; not all by name. 
Can you point out all of them to us? 
There are two defendants sitting at the coun- 
sel table, and the balance are over on the left in 
the front two rows. 

Q. Do you know where the Santa Clara River 
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Game Preserve is located? A. Yes, I do. 
Q. Is that a private hunting club? 
A. Yes, it is. 


Q. Directing your attention to the date of Octo- 
ber 21, 1949, did you have occasion to call at 
the Santa Clara hunting club on that particular 
date? A. No, I didn’t. 

Q. What day did the hunting season open? 

A. It opened the 21st at noon. 

Q. Where were you in the afternoon of the 21st? 

A. We were patrolling. I was accompanied by 
Warden Edgerton. We were patrolling the other 
two large clubs, as [110] we call them, the Ventura 
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County Club and the Point Magu Game Preserve. 

@. Where were you at 5:30 or 6:00 p.m. that 
evening ? 

A. At 5:30 or 6:00 p.m., we were in the vicinity 
of the Santa Clara river bottom. 

Q. What were the circumstances of your being 
present at that place? 

A. Warden Bedwell had contacted us by radio 
and said that he wished to see us to compare notes 
on the opening of the hunting season. 

Did you meet Warden Bedwell? 

Yes, we did. 

Where did you meet him? 

At the Mound Water Company. 

This was at about what time? 

. Well, I would say approximately between 
5:00 and 5:30. 

@. Did you call on the premises of the Santa 
Clara club after that? 

A. We did that evening, yes. 

@. Wasn’t that on the 21st of October? 

A. Yes. I was confused there. That was the 
evening of the 21st. 

Q. So that on the evening of the 21st of Octo- 
ber, you did have occasion to call at the premises 
of this private hunting [111] club? 

A. Yes, we did. 

Q. Would you go ahead and tell of your visit to 
this club? Tell the court and jury what happened. 

A. Well, on meeting Warden Bedwell at the 
Mound Water Company, he informed us that he 
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had seen quite a large quantity of feed on this 
Santa Clara Game Preserve, so I said I felt that 
we should check it. So we proceeded to the Santa 
Clara 

@. Excuse me for interrupting. Did he say he 
had seen the feed on the club? 

A. Yes, he had told us that, yes. 

®. Go ahead. 

A. So we proceeded to the Santa Clara Club. 
It was approximately 6:00 o’clock that night. We 
then—— 

Q. Did you enter the premises of the club? 

A. Yes, we did. 

Q. And what were the conditions as you found 
them when you entered the premises of the club? 

A. We went down the west bank to the middle 
dike, spasmodically flashing our: hght, and at no 
time while we were flashing our light did we cover 
the ground without seeing grain on it. 

We traveled down the middle dike of the club 
and discovered grain that, to me, it seemed to me 
as though it had [112] been poured from a two- 
pound coffee can. There were piles of it. You 
could easily reach down and get two handsful with- 
out even touching the ground. As I remember, I 
stayed in the main dike most of the time. The 
other wardens branched off on the side dikes. 

I did notice the grain in the pickle weed along 
the edges of the middle dike, and also large piles 
of grain intermeshed with the pickle weed. 

Q. What kind of grain was this? 
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A. It was barley. 

Q. Did you pick up any of this grain and ex- 
amine it? A. Yes, I did. 

Q. Showing you an object marked Government’s 
Exhibit No. 10 in evidence, does the material in 
that picture representing this object resemble or 
is it a fair sample of the grain that you saw there 
on the evening you mentioned and under the cir- 
cumstances which you have described ? 

A. “Wes, think. 1 is. 

@. Go ahead. Did you see anything else? 

A. No, not at that time. 

Q. What then occurred after you had made this 
tour over the premises of the club? 

A. Samples were taken and we departed from 
the club. 

Q. Did you see Mr. Bedwell taking a sample, 
Warden Bedwell? [113] A. Yes, I did. 

@. Did you take a sample yourself? 

A. Yes, I took some grain. 

@. What happened to yours? 

A. I enclosed mine in a manila envelope, and the 
next morning I turned it over to Mr. Elder. 

(). What then occurred ? 

A. We left the club, went back to the Mound 
Water Company, and I departed for Ojai, telling 
the other two wardens that I would notify my 
superior immediately. 

Q@. Who was your superior? 

A. Captain Fred Hecker. 

Q. Is he now living? A. He is dead. 
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Q. He was living at that time? 

A. Yes, he was. 

G. * Go aheatl. 

A. So TI arrived home approximately 8:00 o’clock 
at Ojai. I immediately called Captain Hecker, who 
in turn told me to notify Mr. Elder. 

Q. Did you notify Mr. Elder? 

A. I ealled Mr. Elder, yes. 

Q. Where did you phone him? 

A. I phoned his residence at Glendale. I was 
informed that he was in Bakersfield. I then called 
Bakersfield and [114] contacted Mr. Elder. 

Q. Did you have a conversation with him at 
that time? A. I did, yes. 

@. What time of the day was it, approximately ? 

A. I would say approximately 8:30. 

®. This was on the evening of the 21st of Oc- 
tober? A. Yes. 

Q. How did you know it was Elder that you 
were speaking to? 

A. I recognized his voice. 

Q. Go ahead. What was said during the con- 
versation ? 

A. I just informed Mr. Elder that we had taken 
some samples of grain on the Santa Clara preserve 
and that there was more, there was a great deal of 
grain there, and I thought he should investigate it. 

Q. Was this in accordance with your instructions 
from your superiors, that you phoned Mr. Elder? 

A. Yes, it was. 

Q. What did you then do, if anything? 
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A. Mr. Elder told me that he would meet us in 
Ventura the next morning, so I called Warden 
Edgerton and Warden Jack Bedwell and told them 
to meet me at Ventura at 6:00 o’clock the next 
morning. 

(). Have you told all the conversation that took 
place [115] between you and Mr. Elder at the time 
you phoned him? Did he make any comment at the 
time you told him about this advice? 

A. Mr. Elder had stated that he had planned to 
check the clubs at Ventura County. 

@. That is, he had planned in the then future? 

A. Yes. 

@. Go ahead. You arranged to meet, you said, 
Wardens Bedwell and Edgerton? An “Y eB, 

@. Did you meet them? A. I did, yes. 

Q. At what time did you meet them? 

A. At approximately 6:00 o’clock in the morn- 
ing of the 22nd. 

@. Who else was present? 

A. Warden R. KE. Bedwell from Santa Barbara. 

@. Was Mr. Elder present? 

A. Yes, he was. 

Q. Did you, after that meeting, visit the premises 
of the club, the Santa Clara club? 

A. Yes. We proceeded to the Santa Clara game 
preserve. 

Q. Will you tell us the circumstances of that 
visit to the club, or what occurred ? 

A. We arrived there at approximately 6:30 and 
stopped [116] our cars at the edge of the Santa 
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Clara River bottom, I would say approximately two- 
tenths of a mile from the Santa Clara game pre- 
serve, where we observed hunters on this particular 
club shooting ducks. 

Q. Could you hear shots? 

A. We heard shots. 

Q. Did you see ducks in the area? 

A. I saw ducks in the air. I saw no ducks on 
the water. I saw them flying in the air, and I 
saw several ducks fall. 

Q. Excuse me. Do you mind if I interrupt and 
take you back to the night before? Did you see 
any ducks when you were inspecting the premises 
during your nocturnal visit? 

A. Yes. We disturbed ducks on the ponds at 
that time. 

Q. You could see ducks? A. Yes. 

Q. Were there many of them or a few of them? 

A. Well, it seemed as though it was a good 
many, yes. 

Q. Iam sorry to have interrupted you, but you 
left off when I did interrupt you at the point where 
you were observing hunters on the premises. 

A. Yes. I counted approximately 10 or 12 
hunters on this particular club. I saw ducks fall. 

Q. What did you do then? 

A. I proceeded with Mr. Elder down this east 
road. 

Q. Referring to the diagram. 

A. Yes, down the east road to the conjunction 
of the south road dike. 
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Q. What then occurred ? 

A. We noticed a hunter approaching the east 
road carrying two ducks, and on coming to this 
cross section, we identified the hunter as Mr. Carty. 

@. Was there a conversation with Mr. Carty at 
that time? A. Yes, there was. 

@. Pardon me? A. Yes, there was. 

Q. Did you have a conversation with him? 

A. I just spoke with him. He shook hands 
with me and we passed the time of day. 

Q@. Did you hear a conversation in which he 
took part? A. Yes, I heard it. 

Q. What was said during the conversation? 

A. Mr. Elder informed Mr. Carty that he was 
sorry to see him here, and Mr. Carty asked him 
why, and Mr. Elder informed him that the club 
was covered with grain and that all members shoot- 
ing on the club were in violation, because they 
were shooting over baited ponds. [118] 

Q. What did Mr. Carty say then? 

A. Mr. Carty said, ‘‘Well, don’t arrest me. Ar- 
rest the club.’’ 

Mr. Elder informed him it was not a matter of 
arresting the club, it was a matter of citing the in- 
dividual hunters on that club. 

Q. Did Mr. Carty say anything else at that 
time ? 

A. I don’t remember him saying anything more. 

Q. Did he say anything about other clubs? 

A. I didn’t hear him say anything about any 
other clubs. 
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Q. Was there any other part of the conversation 
you can recall now? 

A. Not that I can recall. 

Q. What did you do then, if anything? 

A. I proceeded with Mr. Elder to the opposite 
side of the club, as we had seen hunters start to 
leave. 

Q. By the opposite side, where do you mean? 

A. Well, that would be on the west side of the 


Q. The north or south? 

A. On the south, southwest corner of the club. 

Q. Where did Mr. Carty go, if you know, dur- 
ing this time? 

A. Well, he went over to recover a duck, I be- 
lieve, in an adjacent field. [119] 

Q. And you and Mr. Hilder, did you drive over 
to the southwest corner? 

A. Yes, we did. 

Q. What occurred after you got there? 

A. Well, there were two hunters coming out in a 
car, and we pulled alongside them and stopped, and 
the two hunters got out and we started to talk to 
them. 

Q. Who were they, do you know? 

A. The two hunters being Mr. Maxwell and Mr. 
Doud. 

Q. Which Doud, do you know? Which Mr. 
Doud? 

A. Let’s see. Mr. Jim Doud, I believe, James 
Doud. 
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Q. James Doud. What then occurred, if any- 
thing ? 

A. Mr. Elder also informed them that he would 
have to take their names as they had been shooting 
over baited ponds. He asked Mr. Maxwell if he 
had seen the grain coming in, and Mr. Maxwell 
said no, that he hadn’t seen any grain. 

Mr. Elder asked if he was familiar with the 
regulations as to feeding or scattering grain on the 
elub. 

Mr. Maxwell said yes, he was, that he had dozens 
of Fish and Wildlife pamphlets in his office. 

Their names were taken and their ducks were de- 
posited in Mr. Elder’s ear. 

@. Was there anything else said in this con- 
versation that you can recall? 

A. I think at the time that Mr. Maxwell said 
that he [120] hadn’t seen any grain coming in, Mr. 
Elder said, ‘‘Well, I could pick up a couple of 
bucketsful right here,’’ pointing down to the ground 
right in front of the ear. 

Q. Was there grain there? 

A. Yes, there was. There was some grain and 
lima beans. 

Q. Was there anything else said in that conver- 
sation that you can recall? 

A. Not that I can recall right now, no. 

@. Was anything said by Mr. Maxwell about 
when material had been placed on the pond? 

A. I can’t recall him saying that. 
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Q. Was anything said by him about what kind 
of material had been placed on the ponds? 

A. Not at that time. I can’t recall him saying 
that. 

Q. What then occurred ? 

A. Well, after talking to the first two hunters, 
we proceeded out on the south road dike and met, 
I think, four other hunters coming in with their 
birds. 

Are any of them defendants in this case? 
Yes. 

Who are they? 

Mr. Maulhardt and Mr. Doud. 

What occurred at that time? [121] 

Mr. Elder also informed them of the same 
situation and took their names, checked their licenses 
and their duck stamps, and asked them to leave their 
ducks on the dike. 

Q. Did he tell them to throw them down them- 
selves in some particular spot? 

A. Yes. Our car was near us and they were 
putting their ducks in front of the car. 

Q. Near what cross dike was that, if you recall? 

A. Well, it was either the second or third. I 
believe it was the third. 

Q. Showing you Government’s Exhibit No. 8 
in evidence, is that the car to which you referred, 
and the place where it was parked ? 

A. That is Mr. Elder’s car, yes. 

Q. You say it was parked. Is that the place 
where it was parked at the time you refer to? 
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A. Yes. 

@. Are you able to tell from that picture where 
they had thrown down their ducks at Mr. Elder’s 
request ? 

A. Well, it was right up in front of the car 
here and at this cross dike. 

Q. That would be cross dike No. 2? 

A. Yes, that would be it, yes. 

Q. What were the names of those first two 
hunters Mr. Elder advised? [122] 

A. Mr. Maxwell and Mr. Doud. 

Q. Had they put down their ducks, too, at Mr. 
Elder’s request? 

A. Yes. We had put the ducks in the car be- 
cause we met them further off the club. 

Q. Then you drove up to the point where it was 


parked? A. Yes. 
Q. Had Mr. Elder issued any slips to them of 
any kind? A. I believe he had, yes. 


@. What occurred after you met these other 
hunters, if anything? 

A. He didn’t issue any citations to them, no. He 
took their names and addresses. 

Q. What occurred after you met these other 
hunters ? 

A. Their names and addresses were taken, and 
when they left their ducks, they proceeded down 
the south road dike. 

Q. What did you do then? 

A. Just about that time, after these hunters had 
left, the other wardens had come over from the 
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east road, had walked through the club and come 
over from the east road. 

Q. Did you conduct an inspection of the prem- 
ises on this occasion? [123] 

A. After the wardens had come over from the 
east road, I walked down dikes 2 and 3, checking 
for grain and checking the blinds. 

@. What did you find? 

A. I found grain intermixed in the pickle weed 
along these dikes. 

Q. Could you more exactly describe where you 
found it? 

A. Well, it would be on dikes 3 and 4, in front 
of the cars. 

* * ¥ 

(By Mr. Johnson): Go ahead. 
It would be on dikes 3 and 4. 
What kind of grain was it that you found? 
Barley. 
Did you find anything else besides barley? 

. There was lima beans spread on the south 
road dike. 

Q. Did you examine any of the cross dikes? 

A. Yes. Three and four would be the cross dikes 
that I examined. 

@. What did you find there? 

A. I found barley in with the pickle weeds. 

Q. What occurred after that, after you joined 
the [124] other wardens? 

A. ‘That is when I worked some of the cross 
dikes. 
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Q. After you had worked the cross dikes, what 
did you do? 

A. We went back to the point where the ducks 
were on the south road, and Mr. Bedwell proceeded 
to take pictures of the grain and beans. 

Q. I am showing you Government’s Exhibit No. 
2 in evidence. As you can best recollect, does that 
portray the scene photographed by Mr. Bedwell on 
the oceasion to which you have referred ? 

A. Yes, it does. 

(). And does that represent the conditions as 
you saw them at that time? A. It does. 

Q. Showing you Government’s Exhibit No. 3, 
which is a photograph, in evidence, does that rep- 
resent a scene photographed by Mr. Bedwell at the 
time and under the circumstances to which you 
referred ? A. Yes, it does. 

Q. Does that portray the conditions of the area 
as you saw them at that time? 

A. Yes, it does. [125] 


% % * 


Q. (By Mr. Johnson): Showing you Govern- 
ment’s Exhibit Nos. 4 through 9, I will ask you to 
examine them and tell the court and jury whether 
these portray scenes which, to the best of your 
knowledge and recollection, were photographed at 
the time you have mentioned by Mr. Bedwell, and 
also whether they depict the conditions of the prem- 
ises aS you saw them and have described them at 
that time. Take your time. 

A. Yes, they all do. 
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Q. You are pictured in one of these photographs 
as a matter of fact, aren’t you? 


A. Yes, Lam. 
Q. Let’s check to see which one it is. You are in 
Exhibit No. 3? A. Yes. 


Q. On the extreme right. Was this taken at the 
point where the birds had been put down by the 
hunters as they came off? 

A. Yes, in the approximate location. 

Q. I notice the birds in the picture. 

A. Yes. 

Q. You said you encountered two hunters as you 
came into the premises, and as you walked out you 
saw some others, I think four altogether. Did you 
see any other hunters coming off the premises [126] 
of the club? 

A. Isaw hunters leaving on the east side of the 
club. 

Q. How many were there? 

A. I would say four, five, or six, approximately. 

Q. Did you see any other hunters? 

A. No. 

Q. Did you see Mr. Elder encounter any other 
hunters ? 

A. Not that I remember, no. 

Q. Were you with Elder at all times, or were 
you separated from him? 

A. No, I was not with him all the time. I crossed 
the cross dikes, checking the dikes for grain. 

@. And you did find barley there, as you have 
stated ? AS Yes: ] did 
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Q. Where did you find the lima beans, again? 

A. On the south road dike. 

Q. Will you describe the area where the lima 
beans were? Describe how they were placed. 

A. Well, about the best way to say is it just 
looked like that it had been paved with lima beans. 
I would say that the width would run from, oh, 
eight or nine feet to 12 or 15 feet wide. 

Did you take any samples at that time? 

No, I did not. [127] 

Did you see anyone else take any samples? 

I saw Mr. Elder taking samples. 

How many did he take that you saw? 

Two. He took one sample of the beans and 
one sample of the barley. 

Q. Do you recall the receptacles in which he 
placed them, if he did put them in receptacles? 

A. ‘The beans were taken in a cup, as I remem- 
ber, and the barley was deposited in a milk con- 
tainer. 

Q. Did you have any other conversations with 
hunters, other than what you have already stated? 

A. Not that I remember, no, sir. 

Q. Did you notice any grain or lima beans, or 
any material of that sort, in the water, the pond? 

A. In one pond, I noticed barley strewn from 
the dry ground down into the pond, as though some- 
one had walked with a sack with a hole in it. 

Q. Would that be as shown in this particular 
scene, Government’s Exhibit No. 4? 

A. Yes, that is it. 
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Q. That is the particular area to which you re- 
fer? A. Yes. 

Q. That was what kind of grain, again? 

A. That was barley. 

Q. Were there any lima beans in that [128] par- 
ticular area? 

A. Not that I remember. 

Q. In other words, that was just barley? 

A. Yes, sir. 

Q. What did you do then after you took the pic- 
tures? Did you eall again at these premises? Well, 
strike that. Did you leave the premises at that 
time ? 

A. Yes, we left the premises. 

@. And did you call again at these premises on 
that day? A. No, I did not. [129] 


* Fes: * 


Q. (By Mr. Johnson): Mr. Spicer, you said 
you have been a game warden for 14 years ? 

A. Yes, approximately. 

Q. You are familiar, then, with the habits of 
various game animals and birds, including migra- 
tory waterfowl? A. Yes, to some extent. 

@. Are you familiar with their eating habits? 

A. To some extent, yes. 

Q. In your opinion, would ducks be likely to be 
enticed or attracted by lima beans ? 

A. Yes, I think so. In traveling through the 
country, I have had ranchers tell me of ducks land- 
ing in their bean fields. 
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Q. Under what conditions might they eat lima 
beans or might not eat lima beans? Will you go 
further into that? 

A. J think in an area where beans are prevalent, 
they have a tendency to feed on the beans, or grain, 
or whatever is abundant in the area. 

Q. How about geese, would they eat lima beans? 

A. I think they would, yes. 

Q. On what do you base that thought? 

A. On the fact that geese have been reported to 
feed in lima bean fields where no other grain has 
been growing. [130] 

Q@. Are there a lot of lima beans grown up 


around Oxnard ? 
*& & x 


Cross-Examination 
By Mr. Irwin: 


Q. Mr. Spicer, I believe you stated that it was 
on the evening of the 21st, which was the day the 
season opened, that you went on the premises of the 
Santa Clara Game Preserve. 

A. Yes, that 1s correct. 

Q. How long prior to that time had you been on 
the Santa Clara Game Preserve ? 

A. I don’t remember exactly. It might be some 
time. 

Q. Would you say within the week ? 

A. Not that I remember, no. 

Q. Do you keep a record of where you go and 
what you cover on your patrols? 
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i Ves, Ldo. 

Q. Do you have that record with you? 

A. No, I don’t. 

Q. You presently haven’t any independent recol- 
lection as to whether or not you were on the Santa 
Clara Game Preserve within a week prior to Oc- 
tober 21st? 

A. No, I haven’t. I did not see any occasion 
to. [131] 

Q. You wouldn’t say that you were not? 

A. I don’t remember being on it, no. 

Q. Now, do I understand that your duty is that 
of warden for Ventura County ? 

A. I am a state warden assigned to Ventura 
County, yes. 

Q. Some of these defendants you have known 
for a considerable period of time? 

A. I did not hear the first part of that question. 

Q. Some of the defendants you have known for 
a considerable period of time? 

A. Yes, I have known them—not personally. 

Q. Do ‘you know a state game warden by the 
name of Getman? A. Carlos Getman, yes. 

Q. It is a fact, is it not, on the 15th of October, 
six days before the season opened, he advised you 
that Mr. James McCormick had requested that you 
game wardens please come down and check over 
their preserve and see if it was in good order before 
the season opened ? 

A. I don’t remember that conversation. I saw 
no reason to do it. They were warned the year 
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before, and I saw no reason to go back and check 
their club. 

Mr. Irwin: May I have my question read again? 


(The question was read by the reporter.) 


Mr. Irwin: And now the first part of the answer. 
(The answer was read in part, as follows: 
‘fA. I don’t remember that conversation.’’) 

Mr. Irwin: I now move that the balance, after 
‘*T don’t remember that conversation’’ be stricken. 

The Court: It may go out. 

Q. (By Mr. Irwin): One of the principal duties 
of the game warden, one such as yourself, Mr. 
Spicer, is the conservation of wild life, is that not 
true? A. That is true, yes. 

@. And you are to prevent violations whenever 
possible, isn’t that so? A. Yes, we are. 

@. I believe you stated after you entered the 
preserve in response to Mr. Bedwell’s statement 
that he had seen quite a lot of feed on the Santa 
Clara Game Preserve, after you had gone over 
there, you had then called Bud Elder and reached 
him at Bakersfield ? A. Yes. 

@. Asa matter of fact, you talked to Mr. Elder 
prior to this about the fact that you were going 
to raid the Santa Clara Game Preserve, did you not? 
I don’t remember. 

You don’t remember ? 

No, I dont’ remember speaking to him. [133] 
You wouldn’t say you hadn’t? 

Yes, I would say I hadn’t. 
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Q. And that you had had no conversation, either 
in person, by phone, or written communication with 
Mr. Elder about the Santa Clara Game Preserve 
within two weeks prior to the opening of the season ? 

A. I don’t remember any conversation, any such 
conversation. 

Q@. When you reached Mr. Elder by phone, he 
was at the home of Les Arnold, was he not? 

A. He was at the home of Warden Arnold, yes. 

Q. He is also a state game warden? 

A. Yes. 

Q. Do you know a man by the name of Jack 
White? A. Yes. 

Q. What is he, officially ? 

A. He is Ventura County game warden. He is 
employed by the county. 

@. He operates for the County of Ventura in 
the same jurisdiction you operate for the state? 

A. That’s right. 

Q. Is it not a fact that within two years last 
past you were active in attempting to have the 
office of county game warden abolished? [134] 

x ie eS 

The Witness: It is not a fact. 

Q. (By Mr. Irwin): You know, do you not, 
that there was presented to the County Grand Jury 
of Ventura for their recommendation to the Board 
of Supervisors, a recommendation that that office be 
abolished ? 

A. J had seen a copy in the paper, or an article 
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in the paper giving all the grand jury’s recommen- 
dations in Ventura County. 

Q. You know, do you not, that Mr. Maxwell was 
attorney for the group that led the fight to retain 
the county game warden ? 

A. I did not know that. 

@. It is your testimony that you took no interest 
in that grand jury matter looking towards the aboli- 
tion of that [135] office? 

A. That is right. 

Q. Going back to the evening of October 21, 
after you met Mr. Bedwell, how did you go to the 
club, by auto, or did you walk from this auto tower? 

A. We drove from the Mound Water Company. 

@. Let’s get these pictures again. I think it is 
always better to use pictures. I am directing your 
attention to Government’s Exhibit 1. Will you 
please tell us where you came on and how you 
approached the Santa Clara Game Preserve, look- 
ing at Exhibit 1? This is the evening of October 21. 

A. We approached from the north across the 
Santa Clara river bottom here, approached from 
the north and drove up the north road, drove up 
opposite the north dike on the road that was along- 
side the fence of the Santa Clara Game Preserve. 

@. Where did you come on to it? 

A. On to the west end of the club. We parked 
our car at the—— 

Q. I believe you stated you walked down dikes 
2 and 3 also? 

A. No, I didn’t. I said that I walked down and 
checked dikes 2 and 3 the next day. 
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Q. I beg your pardon. What did you do that 
evening ? [136] 

A. I walked down the middle dike, as it is called, 
on the board. 

Q. How far did you walk? 

A. I walked approximately down to the east 
end of the club on the main dike. 

@. On that evening, you did not walk across 
the dike? 

A. Iwalked out on the dike adjacent to the mid- 
dle dike road. 

Q. How far either way? 

A. Qh, 15 or 20 feet. 

Q. The next day I take it you did not make any 
inspection of the place before the shooting started, 
because it was dark, wasn’t it, until just about when 
the shooting commenced ? 

A. You mean the next morning? 

Q. Yes, the 22nd. A. Thatmsiaighitt 

Q. The inspection you made was after the events 
you have described, and the hunters were all gone? 

A. Yes. 

Q. When you walked over the dikes on that oc- 
casion, what group did you traverse? 

A. Well, I accompanied Agent Elder up this 
south road dike and checked the dike where the 
beans were spread, [1387] and also went in on the 
eross dikes. 

Q. How far in did you go? 

A. Well, I believe I went right across the middle 
dike and checked the cross dikes, oh, 2, 3 and 4. 
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A. No. We were all in a group. I had told 
him before, the evening before, the condition of the 
club, so there wasn’t any point in going over it in 
the meantime, because we were proceeding down to 
the club, anyway. 

Q. When you told him over the phone the night 
before, did he say anything to indicate he knew 
about it, or was it all news to him? 

A. He didn’t indicate one way or the other. He 
said he had planned on checking the clubs in Ven- 
tura County. Whether [140] he meant the im- 
mediate future or not, I don’t know. I told him 
the condition of the club, and he said he would 
come down on that morning. 

(). But it is your contention that when he met 
Mr. Carty, and Mr. Carty asked him what the situa- 
tion was, Mr. Elder said, ‘‘Shooting over baited 
grounds’’? A. Yes. 

@. In any event, up to the time, from 6:00 o’clock 
in the morning up to the time you approached Mr. 
Carty, neither Mr. Elder nor yourself had been on 
the Santa Clara Game Preserve? 

A. I don’t know whether Mr. Elder had been 
on it. I had been on it. 

Q. From the time he met you at 6:00 o’clock, 
certainly he was not on the preserve because you 
were together, weren’t you? 

A. We had breakfast together, yes. 

Q. Did you stay together from that time until 
the time you met Mr. Carty? 

A. We weren’t together down here. 
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@. Where was he then? 

A. He was in the approximate area, but I was 
not right beside him all the time. 

@. How far away were you? 

A. Well, 15, 20, 30 feet, maybe. [141] 

Q. If you were off the preserve and he was 
within 15 or 20 feet of you from the time you met 
him that morning and had breakfast up to the time 
he approached Mr. Carty, to your knowledge had 
he been on the premises ? 

A. To my knowledge, no. 

% * * 

Q. (By Mr. Irwin): I am showing you now 
Government’s Exhibit 8. There are two autos on 
here. I believe your testimony is those autos are 
parked approximately opposite dike No. 2, is that 
correct ? A. Approximately, yes, I believe. 

Q. Looking at Exhibit 1, will you please tell us 
where the dike No. 2 is? 

A. I would say it would be there (indicating). 

(). So that is where his automobile was, these 
two cars that are in this picture? A. Yes. 

Q. All the pictures which have been introduced 
here, Nos. 2 to 9, do you subseribe to Mr. Bedwell’s 
testimony as to where he has affixed them on Ex- 
hibit 1? [142] 

A. Iwas not with him all the time he was taking 
the pictures. I was wandering up the dikes, check- 
ing the dikes. 

Q. As to the place where you appear in the 
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picture, Exhibit No. 3, in any event you are there, 
aren’t you? hy. Yes: 

Q. And Exhibit No. 3, Mr. Bedwell, on Govern- 
ment’s Exhibit No. 1 has placed that as being op- 


posite dike No. 2? A. Yes. 
Q. Is that your best recollection as to where that 
picture was taken ? A. I think so, yes. 


Q@. When you gave the conversation had_ be- 
tween Mr. Maxwell and yourself, did you give the 
entire conversation, aS you can presently recol- 
lect 1t? 

A. I didn’t have any conversation with Mr. 
Maxwell. 

@. Or when you overheard a conversation be- 
tween Mr. Maxwell and Mr. Elder, did you give 
the substance of it in its entirety as you now 
recollect ? 

A. I can remember him mentioning to Agent 
Elder that he was an officer of the club, I believe he 
said he was secretary-treasurer of the club, and 
that he had ordered or had some grain put out 10 
days previous to the hunting season. 

Q. Now, I believe you stated that the day the 
season opened, you were around inspecting the other 
clubs as well? [143] A. Yes, that is right. 

(. It has been customary, has it not, for all 
clubs to put out feed some time prior to the opening 
of the season ? A. Some time prior, yes. [144] 


* Ae % 
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Q. Mr. Spicer, referring to the conversation with 
Warten Carlos Getman brought out on cross-ex- 
amination, what did Mr. Getman say to you on that 
occasion ? 

A. I don’t remember any particular conversa- 
tion. 

Q. But you have talked to him? 

A. I was ordered to the Los Angeles office about 
that date and it might have slipped my mind. IL 
was ordered there for extra duty. 

Q. Referring to the morning of October 21, 1949, 
which was the date of the opening of the season, 
did you have occasion at that time to have a con- 
versation with this County Game Warden, Jack 
White, to whom counsel has referred ? 

A. Yes, I did. 

Q. Could you tell us that conversation? 

A. Approximately 9:00 o’clock in the morning, 
the County Game Warden called and asked if we 
were going to work the clubs. | 

I said that we had planned to and that Warden 
Edgerton and I would probably work the large 
clubs, as we call them, the Ventura Game Preserve 
and the Point Magu Game Preserve. 

@. This was, of course, before Warden Bedwell 
had [145] told you of the apparent violation at the 
Santa Clara club? A. That is right, yes. 

Q. Go ahead. 
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A. He said that he had checked all the clubs 
and there wasn’t any grain on any of them. 

@. He said all the clubs? 

A. He had checked all the clubs and he didn’t 
see any reason why they couldn’t go ahead and 
Shoot. 

Q. When you did find out that evening, after 
your inspection of the premises on the night of the 
21st, that there was an apparent violation of the 
baiting regulation, why didn’t you notify the Santa 
Clara Club or its members of that fact, that they 
were violating the law? 

A. I didn’t see any necessity to. 


* * * 


Q. (By Mr. Johnson): The hunting season did 
open that [146] day at noon, didn’t it? 
A. Yes, it did. 


ALVIN W. ELDER 


called as a witness by and on behalf of the govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 


HX & x 
Direct Examination 


By Mr. Johnson: 


(). Mr. Elder, where do you reside? 
A. Glendale, California. 
Q. What is your occupation? 
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A. United States Game Management Agent. 

Q. For what area? 

A. Southern California. 

Q. What are your duties, generally, in that re- 
spect? 

A. Generally, my duties are the enforcement of 
the Migratory Bird Treaty Act regulations and the 
Lacey Act, and several other federal laws that are 
not involved in this case. 

Q. How long have you been in the federal serv- 
ice, Mr. [147] Hlder? 

Since December 3, 1936. 

That 1s when you came with them? 

That is when I came with them. 

Have you been with them ever since? 

With the exception of a year in the Army. 
Referring to the area of Oxnard, California, 
do you know or are you aware of the existence of 
a shooting club or hunting club known as the Santa 
Clara Game Preserve? A. I do. 

Q. Did you have oceasion to call at that club on 
either October 21 or October 22, 19492 

A. On October 22. 

@. On how many occasions did you eall there 
on that day? A. At least three times. 

When was the first time? 

At approximately 1:00 a.m. 

On the date of October 22nd? 

October 22nd. 

What caused you to call at the club at that 


OPOPO > 


OPOPe 


time ? 
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A. I had been reached by phone call from 
Warden Spicer while I was in Bakersfield the night 
before, advising me that 

Q. Did you have a telephone conversation with 
him at [148] that time, then? A. I did. 

Q. Tell us what that conversation was. 

A. Warden Spicer, at approximately 8:30 p.m., 
when the call came in, told me that the Santa Clara 
Game Preserve was baited with barley, and that 
he had called his captain, Captain Hecker, and 
Captain Hecker had advised him to get in touch 
with me. 

@. What did you say to him? 

A. I told him that I had intended to check all 
the clubs of the Ventura County-Oxnard area 
shortly and that—at first, I tried to talk him out of 
it, because we had made plans for work the next day. 

Q. Who tried to? 

A. I had planned to work with Warden Arnold 
on the 22nd of October. 

@. Were you at Warden Arnold’s home? 

A. I was at Warden Arnold’s home, and I had 
wanted to come over later, but the urgency of the 
matter caused me to change my plans, and I went 
over that night. 

@. What did you do then, after you got the 
phone call? A. After I got the phone call? 
Yes, after you finished the conversation. 

I finished eating dinner and left. [149] 
Was this at Arnold’s house? 
At Arnold’s house. 


PoPrPe 
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Q. Go ahead. 

A. It was late. We had been working on the 
opening day of the duck season, and it was shortly 
before 10:00 that I left Bakersfield, and arrived in 
the vicinity of the Santa Clara River Game Pre- 
serve at the Mound Water Company shortly before 
1:00 o’clock. I did not take the exact time at that 
time. The gate was locked and, not having a key, 
I had to leave my car there and walk over to the 
Santa Clara River Game Preserve. 

Q. Did you enter upon the premises of the Santa 
Clara Club? sor Tedaat 

Q. Would you tell us what happened after that? 

A. I walked in along the east road to the ap- 
proximate center. I had been there ‘before, so I 
knew my way around. 

Q. Can you refer to this diagram and tell us 
approximately where you mean? 

A. The junction of the east road and that middle 
dike. 

Q. You were on foot? A. I was on foot. 

Q. What did you do then, if anything? 

A. I walked west on the middle dike to No. 5 
eross [150] dike. I then walked clear across that 
to the south road dike. 

@. Down here? A. Yes. 

@. And then where? 

A. And then west again on the south road dike 
to cross dike No. 4, and then clear across that to 
the north road dike. 

@. Like that? Ay “Dat as it. 
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Q. Then where did you go? 

A. As near as I can recall, that is about the 
directions that I traveled. Then I went west again 
to the next one, No. 3 cross road dike, back to the 
center dike, and I either turned east or west from 
there. Anyway, I was trying to cover as much of 
the area as I could on foot. 

@. And what did you do then? 

A. Then I went on around in. I must have 
turned west, because I come down the next dike. 

®. This one? 

A. No. I went back to the east then, to the 
north, back to the north dike. 

q. ‘Then where did you go? 

A. I cireled that pond, going west from there 
and down to the center again, and then on out. [151] 

Q. ‘Then where did you go? 

A. I went back to my ear. 

@. Will you describe the condition of the area 
which you traversed on the premises of the Santa 
Clara Club? 

A. Practically every foot of the way after I 
passed cross dike No. 5 on the middle dike—— 

@. After you got to here? 

A. Yes. There was grain broadcast or seattered 
quite widely on the center. 

Q. Here? 

A. Barley, yes, and along the cross dike, it was 
in very heavy dribbles where it appeared to me a 
sack had been carried over someone’s shoulder, al- 
lowing barley to leak out where it was carried, with 
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here and there a little pile or so, approximately—L 
estimated at the time five or 10 pounds in each pile, 
but that is only an estimate. 

At one place during the evening I found grain 
in the water. It looked like more than two sacks 
had been dumped in one place. 

Q. Where was this place? 

A. That was on the south dike near No. 4. 

@. Right in this area? 

A. Iam pretty sure that is where it was. Being 
night, I lost track, more or less, of which road 
dike I was on, but, to the best of my recollection, it 
was near No. 4 [152] cross dike and the south dike. 

Q. Did you see anything else then at that time? 

A. No, I didn’t. I didn’t get as far up as where 
the lima beans were. I found those at 7:00 some- 
thing the next morning. 

@. Was there anyone else at the premises at that 
time ? 

A. No, I didn’t see anyone else, or I didn’t see 
any car, likewise, in the vicinity. 

Q. Was there any wildlife present? 

A. There were ducks feeding when I arrived, but 
I would say it was a relatively small number. I 
could hear them, but I couldn’t see them. 

Q. How can you tell? What sound makes you 
think they were ducks? 

A. It is an unmistakeable sound to anyone who 
has listened to ducks. There is a whistling noise 
and the beating of wings. It is more the beat of 
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wings that I heard, more than anything else, and 
the splashes in the water. 

@. You have listened to a lot of ducks in your 
time? A. Yes. 

@. What did you do after you left the premises? 

A. I returned to my car. 

Q. When was the next occasion that you called 
on the premises of this club? [153] 

A. Approximately 7:15 or 7:20 the next morning, 
or the same date. 

Q. Did you have a flashlight when you made your 
nocturnal visit? 

A. I did. I had a flashlight. 

Q. The next morning at about 7:00 or 7:30, you 
say you visited again? A. Approximately. 

Q. That was on October 22nd? 

A. The same day. 

Q. Will you tell us what occurred on that oc- 
easion? First, tell us who was present there. 

A. At 6:00 o’clock in the morning, I had met 
Wardens Jack and Ernest Bedwell, John Spicer, 
and Les Edgerton, at the Blair Cafe in Ventura, 
where we had breakfast, and then we drove to the 
Mound Water Company, and one of the other boys 
had a key by this time, and we got through the 
gate and went on over to approximately an eighth 
of a mile, or maybe a little more, from the northeast 
eorner of the club, where we waited in a clump of 
willows to determine whether anyone was hunting 
or not. 
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Q. I think you testified previously in the first 
part of your testimony that you had asked Mr. 
Spicer to get some other game wardens and meet 
you. Did you testify to that? [154] 

& No, 1 did mot. 

Q@. I am sorry. Did you do that? 

A. J suggested over the phone, yes, I said, ‘*Get 
some others, get some of the other boys.”’ 

Q. What do you mean by ‘‘the other boys’’? 

A. I meant two or three other wardens. 

@. Was there some reason for your wanting to 
have two or three others besides Spicer and your- 
self? 

A. I gathered from past experience we might 
run into influenial parties that would attempt to 
cause difficulties. 

Mr. Irwin: Just a moment, Your Honor, I move 
to strike that out as highly improper. 

The Court: It may go out. 

Q. (By Mr. Johnson): But you did _ have 
four others with you? A. That is right. 

Q. At 7:00 or 7:30, you proceeded to this area 
which you described near the northeast corner. Will 
you tell us what then occurred, if anything ? 

A. All of us watched with field glasses or binocu- 
lars the operations of the club, and it was just 
shortly after we got out of our cars that I observed 
aman, his head and shoulders, appear above a blind 
and a gun come out, and shoot at ducks flying over. 
During the court of the watching, I observed at 
least three ducks fall to various hunters. [155] 
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Q. What did you do then? 

A. Well, after a short while, a few hunters ap- 
peared to be picking up their ducks, so we decided 
it was time to go on in. It was agreed I was to 
drive in with Warden Spicer and go clear around 
to the far side by the farm buildings and come in 
from that way, and the other three wardens were 
to wait there for a signal to come on in and to cover 
the east end of the club. 

Q. What did you do then, after you decided this? 
Did you go on down to the premises with Warden 
Spicer ? 

A. Warden Spicer left with me in my ear, and 
we drove south on east road, and we observed a 
hunter coming towards the road on the south dike. 

Q. That is along here? 

A. That is along there. We drove up to the 
fence at that point, and we both got out of the car, 
and the defendant Carty appeared carrying a shot 
gun and a couple of ducks in his hand. 

Q. Do you know the defendant Carty ? 

A. I am acquainted with the defendant Carty. 

@. Would you point him out to the court and 
jury, where he is? 

A. I didn’t get the question. 

Q. Would you point out to the court and jury 
where he is? [156] A. Yes. 

Mr. Irwin: We stipulate it is Mr. Carty. 

Q. (By Mr. Johnson): Go ahead. What then 
occurred ? 

A. Well, we were both standing at the gate wait- 
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ing as he walked up to us. He stopped, shook hands 
with Warden Spicer, and greeted me. 

And I said, ‘‘I am sorry that you are here, Mr. 
Carty. I was hoping you would not be present.”’ 

He said, ‘‘Why’’? 

I told him that the ponds were too heavily baited 
with grain and that under the circumstances of last 
year, where he had been warned, that I couldn’t 
overlook this this time, and asked him, also, if under 
those same circumstances, if they hadn’t been ex- 
pecting me. He stated that he had. 

Q. Did you tell him that you had made an in- 
spection ? 

A. I told him that I had inspected the ponds. 

Q. What time did you tell him you inspected 
them ? 

A. I told him at 1:00 o’clock in the morning. 

Q. Was there anything else said during that con- 
versation ? 

A. Yes. The conversation took quite a while. 

Q. Tell us what else you recollect. 

A. Almost the first thing he told me was that 
they had an Attorney-General’s decision as to the 
legal time up to which they could feed birds, feed 
ducks. [157] 

@. Did he say what that was? 

A. He said it was up to—it was his understand- 
ing they could feed to within 72 hours of the 
shooting. 

Q. Was he referring to the State Attorney-Gen- 
eral? A. I assumed he must have been. 
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@. Go ahead. What else occurred during that 
conversation? What else was said? 

A. I explained to him after that that it was 
not a matter of the length of time that the feed had 
been put out before the ducks were hunted, it was 
the fact that the grain was there at the time the 
hunting took place that made the violation so im- 
portant. 

@. Was anything else said by Mr. Carty? 

A. Yes, quite a bit. 

@. What was that? 

A. At one point, I started to write his name on 
a violation slip. He told me to arrest the club, not 
him, that he hadn’t violated any law. 

Q. Was anything else said that you can recall? 

A. Not right this minute. I am sure there was 
more conversation, though. 

Q. Pardon? 

A. I am sure there was more conversation. 

Q. But you ean’t recall it all right now? 

A. No. [158] 

@. Was there anything said about whether a 
test case would be made or not? 

A. Yes. Mr. Carty did make that statement. 

Q. Go ahead and tell what statement he made. 

A. Mr. Carty said that if we wanted to be techni- 
eal, all of the gun clubs in the vicinity could be 
arrested, they all had been feeding prior to the 
season, and that he thought now was the time to 
make a test case out of this matter. 

Q. What did you reply, if anything? 
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A. I advised him there had been numerous cases 
made and that I saw no reason for a test case. 
However, I informed him that was his right and 
privilege. 

@. Did you say anything else that you can re- 
eall? A. No. 

Q. Pardon? 

A. I can’t recall anything else. [159] 


¥ * * 


Q. What then happened after this conversation ? 

A. Spicer and I both got back into my car, and 
we drove south to Gonzales Road, then west to the 
entrance, to the entrance of the farm, and then down 
to the gate where the club grounds—yes, approxi- 
mately in that position. 

Q. What occurred then, if anything? 

A. We stopped my car and got out to observe 
the activities of the hunters with field glasses. In 
a moment, two hunters left the blinds and started 
toward us, one coming clear on in to where I was, 
to get and automobile to go back and pick up the 
ducks and the other hunter. 

@. Who was that one? 

A. That was James Doud. 

Q. Did you have a conversation with him at that 
time ? A. No. [160] 

Q. What then occurred, if anything? 

A. He returned, picked up the other hunter and 
the ducks, and returned out into the club grounds. 

Q. Who was the other hunter? 


188 Edwin L. Carty, et al., vs. 


(Testimony of Alvin W. Elder.) 

A. The other hunter was Mr. Maxwell. 

Q. That was Mr. Maxwell? A. Yes. 

@. What occurred then? Did you have a con- 
versation with them at that time? 

A. Not until they returned to me. 

Q. That is what I mean, when they returned 
to you. 

A. When they returned to me, I stopped them 
and introduced myself and told them that the club 
was heavily baited with grain, and that they were 
in violation. J asked to see their hunting licenses 
and duck stamps, which were produced. I wrote 
the information needed on my pink violation slips. 

@. Had you written out a pink violation slip for 
Mr. Carty previously ? 

A. I had started it and hadn’t finished it. 

Q@. You say you wrote out a pink violation slip 
on Mr. Doud and Mr. Maxwell? 

A. That’s right. 

Q. Did they have any ducks with them? 

A. They brought in 10 ducks and one cackling 
goose between [161] the two of them. 

@. One cackling goose? 

A. One cackling goose. 

Q. What then occurred? 

A. Myr. Maxwell said that he smelled something 
rotten in the whole deal. 

IT asked him what it was. Mr. looked at Mr. Doud 
and said, ‘‘ Jack White.’’ 

Q. And then what? 

A. JI explained to him Jack White hadn’t any- 
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thing to do with the matter, that this was a routine 
inspection of the ponds, and that I had found the 
erain there, that I had been on the ponds during 
the night and had found much more grain than 
should have been there. 

He stated that he had put out grain shortly be- 
fore, but it was cleaned up. He said, ‘‘I just came 
in from my blind. I have not seen a bit of grain.”’ 

I said, ‘‘Mr. Maxwell, when I walked through 
these ponds early this morning, I could have scooped 
three or four or more bucketsful of samples from 
places where I wouldn’t have to get out and scratch 
for the grain, the grain was in heaps and piles.’’ 

He said, ‘‘That couldn’t have been, because they 
had stopped feeding at least 10 days before.’’ 

I offered him a copy of the federal regulations. 

Q. What federal regulations? 

A. The Migratory Bird Treaty Act regulations. 
He stated he had several copies of those in the office 
and waved it to one side. [163] 


* * * 


Q. Mr. Elder, this morning you were relating 
the details of a conversation between yourself and 
Mr. Maxwell at the time you encountered him on the 
premises of the Santa Clara Hunting Club. Would 
you tell us further what was said during that con- 
versation ? 

A. Well, that about covered it. There was one 
remark made, I believe, by Mr. Maxwell—Mr. Doud 
didn’t have very much to say—about a test case 
being made of the matter. 
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(). What did you say in answer to that, if any- 
thing? [164] 

A. I don’t recall answering that statement. IL 
don’t recall that. 

Q@. Did you take any birds from Mr. Maxwell 
and Mr. Doud? 

A. I took five ducks from each and one cackling 
goose. 

Q. That’s right. How did you know they were 
ducks? That may be a silly question. They were, 
from your experience, ducks? 

A. These were ducks. 

@. What kind were they? 

A. They were pintail ducks, widgeon, and one 
redheaded duck. 

@. Did you make out violation slips on those? 

A. I made out pink violation slips on the two 
of them and advised them at the time I made those 
slips out that further shooting on this property 
would result in a separate charge. 

@. What did you do, if anything, after writing 
out the violation slips on Messrs. Maxwell and 
Doud? 

A. After that was done, I put their ducks in my 
car and drove farther out onto the south road dike. 

Q. How far out did you drive? 

A. Approximately where the curved portion 
joins the main dike at cross dike No. 2. 

Q. What did you do then, if anything? [165] 

A. Well, we had to—incidentally, I had forgot- 
ten to give my signal to the other boys to close in, 


United States of America : 191 


(Testimony of Alvin W. Elder.) 
but after driving out to dike No. 2 and parking 
the car, we stayed there a moment or two, watching, 
while hunters started towards us. 
Started what? 
Hunters started towards us. 
Hunters came towards you and Mr. Spicer? 
Yes, Warden Spicer and I. 
Go ahead. 
We were waiting in front of my car just 
east of cross dike No. 2, and men were coming in in 
ones and twos from their various blinds. 

Q. Did you talk to them when they came in? 

A. I talked to them when they met us, and in 
the meanwhile Mr. Carty had gone to the hunters 
on the extreme east end of the club and was walk- 
ing out with them towards the east road. 

Q. Could you observe all this? 

A. I could, yes. 

Q. Did you observe Mr. Carty going in the direc- 
tion which you have described? A. “eese 

Q. What further did you observe in that regard, 
if anything? 

A. Well, I observed Mr. Carty and the hunters 
going to the east road on down the middle dike. 

Q. Anything else? 

A. They were carrying their birds and their 
shotguns. 

@. Did you see any other persons in that area? 

A. At about the time that they were leaving, 
Wardens Jack and Ernest Bedwell and Les Edger- 
ton had driven up to the middle dike at the east 
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road. Having failed to signal them, they were a 
little disconcerted when they saw the hunters leav- 
ing by that way. There was a car parked on the 
east road. 

Q. Had you seen Warden Edgerton before that 
after you left the clump of willows? 

A. No, I didn’t see him until he joined us while 
I was talking to these other hunters that were com- 
ing in. I started to say these hunters were coming 
in in ones and twos from the blinds towards my 
ear, and we met them at about the intersection of 
cross dike No. 3 and the middle dike. 

As they arrived, I checked their hunting licenses 
and the duck stamp and wrote the information I 
needed on violation slips, and told them to leave 
their ducks, that the ducks were being confiscated as 
evidence. 

I informed them, as I had Mr. Carty and Mr. 
Maxwell and Mr. James Doud, that further shoot- 
ing would result in separate charges, that the ponds 
were very heavily baited with grain. In fact, they 
were standing in grain that was abnormally thick at 
the time that I pointed that out to them, and there 
was very little discussion at the time, as I recall 
it, [167] with these five men. 

IT explained the regulations to them, and most of 
them took it in good part and left, going to their 
ears, walking down the back—up, I should say, the 
south road dike towards the farm buildings where 
their cars were parked. 
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Q. Were there any guns evident? 

A. Hach man was carrying a shotgun. 

Q. And the ducks they had, what happened to 
them, if they had any? 

A. They were left at the point where we met 
them. 

Q. In what state were they left? 

A. As they took them from their hunting coats. 

Q. What did you do then with the ducks? 

A. We carried them back a short distance toward 
my car. While talking to these men, Warden Edger- 
ton drove clear around from the point where he and 
the two Bedwells had intercepted Mr. Carty and the 
other four hunters, and drove up to the point where 
were were talking to the five hunters I had stopped, 
and asked what was wanted with these men, if I 
wanted them to bring them all back up to where 
I was. 

Q. Edgerton asked you that? 

A. Warden Edgerton asked me that. I told him 
that it was enough to take their names and ad- 
dresses and seize their ducks, and report back to me. 

Q. Did you make out violation slips on them? 

A. I did when the Wardens Bedwell returned 
to the field later and gave me the names and ad- 
dresses I had requested. 

Q. Of the defendants here in court, how many, 
if any, were cited upon a pink violation slip at 
that time? 

A. Jt is not exactly a citation. It is just a 
memorandum of the facts of the violation. 
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Q. In regard to how many were there memo- 
randums ? A. Nine. 

Q. Were all nine cited at that time of the day? 

A. No. There were seven at that time and two 
observed later in the afternoon. 

@. Who were the two later in the afternoon ? 

A. That was Vincent Doud and Mr. Farrell. 

@. What else did you do at that time, if any- 
thing, after you had written out the slips? 

A. After I had written out the slips, why, the 
five hunters that I had been talking to departed, 
walking back through the lima beans towards their 
car, and the Wardens Edgerton and the two Bed- 
wells had started in on the south—or the middle 
dike from the east road and met us approximately 
on cross dike 4 and south road dike, where we then 
dispersed, and each tried to cover separate parts 
of the club as to 

@. Did you inspect the premises at that time, the 
premises of the club? 

A. I did. I inspected nearly all the premises L 
hadn’t covered the night before. 

Q. Will you state to the court and jury what you 
observed, please? 

A. In the first place, when I had driven out on 
the south road dike, I observed wide paths of lima 
beans almost covering the entire width of the road 
for several yards, probably 75 feet. 

Q. Go ahead. 

A. Probably a little more than 75 yards. These 
varied from just covering the surface to a couple 
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of inches deep, and maybe five or six feet wide in 
most places. Along the fringe of the ima beans was 
scattered barley, and out into the water on the pond 
that would be formed by the cross dikes 2 and 3 
and the south road dike and the middle dike, that 
pond bounded by those dikes I have described, there 
was a considerable amount of grain in the water. 
I couldn’t say—it was more than a sackful, anyway. 


* *% * 


Q. (By Mr. Johnson): This was in the water? 

A. This was in the water in that vicinity. 

Q. Mr. Elder, I hand you a photograph marked 
Government’s Exhibit No. 4 in evidence, and ask you 
if that is the [170] area or if that substantially 
portrays the scene which you have just described. 

@. This is a scene at another spot. 

@. This is another spot? A. Yes. 

@. Did you happen to see that particular scene ? 

aw did. 

Q. Does that substantially represent what you 
saw at that time? A. That is it. 

@. What is that material on the ground in the 
foreground and appearing to be something out into 


the water, if you know? A. That is barley. 
Q. Did you examine it? A. I did. 
@. Did you pick it up? a dig, 


Q. Did you find the barley any place else on the 
premises in that manner? 

A. I found barley in practically every foot of 
the premises. I qualify that, with the exception of 
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cross dike No. 5. I did not find any barley on that. 

(). But in all other parts of the premises? 

A. In all other parts of the premises, yes. [171] 

Q. You did find evidence of the barley? 

&. » dad. 

Q. What about lma beans, how were they dis- 
tributed, if they were? 

A. The lima beans were spread—well, my 
thought at the time was that the tail gate of a dump 
truck had been cracked open a couple of inches and 
backed down the road, spreading them quite evenly. 


x ey * 


The Clerk: Government’s Exhibits 11-A, B, C, 
D, E, F, and G for identification. 

(The documents referred to were marked 
Government’s Exhibits Nos. 11-A, 11-B, 11-C, 
11-D, 11-E, 11-F, and 11-G for identification. ) 

@. (By Mr. Johnson): What is your answer as 
a result of looking at those? 

A. Those pictures substantially show the condi- 
tions on the Santa Clara River Game Preserve on 
October 22, 1949. 

@. Referring to Government’s Exhibit 3 in evi- 
dence, what is this bird on the extreme right? 

A. That is a cackling goose. 

@. Was that taken from the hunters, too? 

A. That was taken from the first two that came 
in, Mr. James Doud and Edward Maxwell. 

Q. Referring to Government’s Exhibit No. 5, 
apparently it is a picture of yourself. What are you 
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doing in that particular picture, if you recall? 

A. In this picture, I am scooping a handful of 
lima beans into an aluminum cup. 

Q. Referring to Government’s Exhibit No. 7, 
what are you doing in that particular picture? 

A. I had cut the top off a one-quart milk carton 
and was filling it with lima beans and bariey, which 
was mixed at this particular point. 

Q. Where was that particular point, if you re- 
eall? [173] 

A. That particular point was in front of the 
automobile which was parked approximately across 
cross dike No. 2—it was between cross dike No. 2 
and cross dike No. 3. 

Q. Did you take any other samples besides those 
two in the picture? 

A. Yes. I took a sample of the barley only with 
the lima beans in it. 

Q. What did you do with those samples after 
you took them? 

A. I put them in the car, and when I returned to 
Los Angeles, I identified them and wrapped them 
up. 

Q. After you got back to where? 

A. To Los Angeles. 

Q. Where in Los Angeles did you wrap them up? 

A. In my office. 

@. What did you do with them besides wrapping 
them up? 

A. I identified them with a description of what 
was in each package. 
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Mr. Johnson: The government offers for iden- 
tification three objects, one of which is a tin cup 
with a paper shield over it; the second of which 
appears to be a paper bag with a slip of paper and 
writing attached to it; and the third of which ap- 
pears to be a milk carton with a paper attached to 
it, some of which has writing on it. [174] 

The Clerk: Government’s Exhibit 12? 

Mr. Johnson: And may we have them marked as 
12-A, B and C, your Honor? 

The Court: It is all right with me, or you can 
make them 12, 13 and 14. 

Mr. Johnson: That is all right with me. 

The Clerk: Government’s Exhibits 12, 13 and 
14 for identification. 


(The articles referred to were marked Gov- 
ment’s Exhibits Nos. 12, 13 and 14 for identi- 
fication. ) 


Q. (By Mr. Johnson): Now, Mr. Elder, I hand 
you an object marked Government’s Exhibit No. 12 
for identification, and ask you if that is the tin cup 
in which you took the samples which you have de- 
scribed in your testimony. ms. Me is; 

Q. Is that sealing job on there your job, as you 
have testified ? 

That is the way I sealed it. 

Is that writing on the outside yours? 

That is my handwriting. 

This was done, as you have testified, when 


OPpo-r 


United States of America 199 


(Testimony of Alvin W. Elder.) 
you returned to your office. A. That is correct. 


Qe as * 


Q. (By Mr. Johnson): Would you go ahead and 
open it up? You put it together. 

(Witness complying.) 

Mr. Johnson: Now, may the record show that 
the witness has torn open the seal of this cup? 

The Court: The record may so show. 

Q. (By Mr. Johnson): The material in there ap- 
pears to be—well, what is that material in there ? 

A. That is what I would describe as cull lima 
beans. It is small lima beans and split, cracked and 
otherwise unmarketable lima beans. 

. Is there anything else besides the lima beans 
in there? 

A. There is some scraps of dirt. 

Q. Wouldn’t this be barley, this particular piece 
here? A. Yes, that is. 

Q. Are those the samples— 

Mr. Irwin: May the record show that govern- 
ment counsel picked out one kernel of grain from 
Exhibit 12? 

Q. (By Mr. Johnson): Mr. Witness, can you see 
any other kernels of grain in Government’s Exhibit 
No. 12 for identification? Are there others? 

A. Yes, there are several others. 

Q. It is mixed, isn’t it? [176] 

A. Yes, but that sample is intended to be straight 
lima beans. The mixed sample is in another pack- 
age. 
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Q. Is that one of the packages that you did take, 
as you testified ? A. ‘That is correct. 

Q. That is the one pictured in the photograph 
marked Government’s Exhibit No. 5 for identifica- 
tion ? A. That is correct. 

Mr. Johnson: The government offers it in evi- 
dence as Government’s Exhibit No. 12, your Honor. 

The Court: It may be received. 

Mr. Irwin: Just amoment. May I ask one or two 
questions, please, out of order? 

The Court: All right. 

Mr. Irwin: This was on Saturday morning, you 
say, that you took this sample? 

The Witness: Yes. 

Mr. Irwin: When did you return to your office? 

The Witness: About 3:00 or shortly after 3:00 
Saturday afternoon. 

Mr. Irwin: Saturday afternoon? 

The Witness: Yes. 

Mr. Irwin: Before you returned to Bakersfield ? 

The Witness: That is correct. [177] 


% + oe 
The Court: It may be received. 
(The article referred to was received in evi- 


dence and marked Government’s Exhibit No. 
12) 


Q. (By Mr. Johnson): Now, Mr. Elder, I hand 
you an object marked Government’s Exhibit No. 
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13 for identification and one marked Government’s 
Exhibit No. 14 for identification, and ask you to 
state what those are, if you know. 

A. No. 13 is a sample of barley picked up on 
south road dike. 

Q. Under the circumstances to which you have 
already testified ? 

A. Under the circumstances to which I have al- 
ready testified. 

Q. And on that particular occasion? 

A. It was on the morning of the 22nd of Octo- 
ber, 1949. 

Q. And what is No. 14? 

A. No. 14 is a sample of lima beans and barley 
mixed at a point where the mixture was quite ob- 
v10uS. 

Q. And No. 14, would that have any relation to 
the scene photographed in Government’s Exhibit 
No. 7? 

A. That is correct. That is where I was picking 
up my sample, along the fringes of the lima beans, 
where the barley was pretty heavy and scattered. 

Q. Would you please open up No. 13 and No. 
14, please? Is that your writing on the outside of 
each ? 

A. That is my writing. 

Q. What is this material, if you know, contained 
in the objects which you have just opened, No. 13 
for identification ? 

A. That is barley. 

Q. Is that the barley sample that you took under 
the conditions to which you testified 2 
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A. That is. 

Q. And on that particular occasion ? 

A. That is correct. 

Mr. Johnson: The government offers No. 13 in 
evidence, your Honor. 

Mr. Irwin: One moment on that, your Honor. I 
notice the identification on this, which was removed 
before the bag was opened, states that it was taken 
on the south road dike. 

The Witness: That is correct. 

Mr. Irwin: So that is where that is. 

The Witness: That is correct. That is what I 
testified to. 

The Court: It may be received. 


(The article referred to was received in evi- 
dence and marked Government’s Exhibit No. 
ae) 


Q. (By Mr. Johnson): Would you open the next 
object, the one marked Government’s Exhibit No. 
14 for identification. (The witness complying. ) 

@. What does that particular object contain? 

A. This represents a sample of lima beans and 
barley picked up together. 

Q. Is this writing on the outside of the package 
your writing. A. That is my writing. 

Q. I notice it says, ‘‘ Barley and lima beans tak- 
en from south road dike of the Santa Clara River 
Game Preserve, October 22, 1949, A. W. Elder.”’ 

A. That is correct. That is my writing. 

Q. Is that the sample you took at that time? 
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me. Ithase 

Q@. And that is portrayed in the photograph 
marked Government’s Exhibit No. 7 in evidence? 

A. That is correct. 

Mr. Johnson: The government offers this in evi- 
dence, your Honor. 

Mr. Irwin: No objection. 

The Court: It may be received. 


(The object referred to was received in evi- 
dence and marked Government’s Exhibit No. 
14.) [180] 

¥ ¥ % 

Q. (By Mr. Johnson): Mr. Elder, I hand you 
some documents marked Government’s Exhibits 
11-A through 11-G for identification, and ask you if 
those are the violation slips which you testified you 
issued on the morning of October 22 to the hunters 
coming off the premises of the Santa Clara Hunt- 
ing Club. 

¥ ¥ a5 

Q. (By Mr. Johnson): Mr. Elder, did you 
give copies of those slips to anyone? 

A. No, I did not. 

Q. Did you write these out on that particular 
occasion ? 

A. These slips were written by myself on this 
occasion. 
~Q. Are these the slips that you are required in 
your position to write out in the ordinary course of 
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business [181] whenever you make a citation for a 
violation of the federal game laws? 

A. When we have a case that we think will go 
into Federal Court and, quite often, cases that we 
will take into State courts, we fill out this pink 
violation slip, which gives nearly all the facts we 
would need to file a complaint on the violation. 

@. Were those wirtten by you on the morning 
of that day? 

A. ‘These were written by myself on the 22nd 
of October, 1949. 

Q. How soon after you notified each individual 
hunter whom you did notify of an apparent viola- 
tion, did you write out each of the slips? 

A. In the case of the eight hunters that I con- 
tacted myself, I made the slips out as I talked to 
them, as I got the information, such as the name 
and address from their hunting licenses. 

@. Were these so made out? 

A. With the exception of the five men that left 
by the east end. 

@. What is the purpose of these slips, if you 
know ? 

A. To get the information that we want for our 
records and for court action later. [182] 


* * * 


After you had taken the samples, did anything 
else occur at that time? 

A. Well, while taking the samples, and before 
and after taking the sample, why, pictures or photo- 
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graphs were being taken of the vicinity and of the 
act of picking up the samples. 

Q. And those are the photographs marked Gov- 
ernment’s Exhibits Nos. 2 through 9, which you 
have examined. A. That is correct. 

Q. Did you subsequently, on the same day, have 
occasion to eall at the premises of this hunting 
club ? 

A. Yes. Both Wardens Bedwell and I returned 
shortly after 1:00 o’clock on the afternoon of the 
22nd to the Santa Clara River Game Preserve. 

Q. Could you tell us what occurred on that par- 
ticular occasion ? 

A. We observed three parties out on the club 
grounds. Not knowing who they were, we drove in 
on that southwest corner again, and as we got to the 
gate, a party came to the gate, and I asked him if 
he was hunting. 

He said, ‘‘ Yes. I came in for my decoys.’’ 

Q. What gate was this now? [186] 

A. The gate at the southwest corner, approxi- 
mately where your pencil is. 

Who was that particular person ? 

That man was Vincent Doud. 

And he is present in the courtroom ? 

He is present in the courtroom. 

And were there any others? 

There were two others. 

Who were they ? 

One was Raymond Farrell, and the other 
was a minor, a juvenile, who is not being prosecuted. 
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Q. Did you have a conversation at that time 
with them ? 

A. Yes. I asked Mr. Doud if he was hunting, 
and I asked him if he killed any ducks. 

He said, ‘‘Yes. I have three on the pond. I am 
taking my decoys out now.’’ 

Q. Now, who was this? 

A. Mr. Doud. 

Q. Go ahead. 

A. Ernie and Jack Bedwell and myself drove out 
approximately to where we had parked in the morn- 
ing, near cross dike No. 2, and I got out of the ear, 
and we separated, I going with Vincent Doud to 
where he said his ducks were, the blind he had been 
shooting in which, as I recall it, was on cross dike 
No. 2. [187] 

I explained to him the reason for all of this, and 
he agreed with me there was a lot of grain there. 

Q. This is Mr. Doud? 

A. Mr. Doud. 

Q. Did Mr. Doud say anything else, or did you 
say anything else to Mr. Doud? 

A. I explained to him about the regulations, of 
course, went completely through that, and advised 
him other members of the club had been appre- 
hended in the forenoon. 

He did make the remark it was funny he had two 
brothers there in the morning and they hadn’t got 
word to him. 

Then I walked over to where Mr. Farrell and his 
son were, and the boy said he had not killed a duck, 
and upon inquiry of his age, I informed him I would 
make a memorandum of it, but he would not be— 
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the report of his violation would not be turned over 
to the United States Attorney as the others would 
be. 

Mr. Farrell admitted to two ducks and turned 
them over to me, and I again went through the 
whole explanation of what it was all about. 

Q. Was there anything else by way of conversa- 
tion at that time? 

A. Well, it was chiefly along the lines of regu- 
lations, the Migratory Bird Treaty Act regulations. 
I dont recall any other. [188] 

Q. What did you then do? A. Well, I— 

Mr. Irwin: Pardon me. I was waiting until 
counsel got through. I think I should at this time 
instruct the witness any statement made by this 
Mr. Vincent Doud outside of the presence of the 
other co-defendants strictly should be considered 
against him alone. 

Mr. Johnson: We will stipulate to that. 

Q. What next occurred, if anything? 

A. Well, we left—I took their five ducks and put 
them with the others I had in the back seat of my 
ear, left, and drove over to where the Bedwells’ 
cars were, and I left them then and drove straight 
into Los Angeles, because I wanted to get the ducks 
into storage and to mark the evidence. 

Q. From the defendants here, how many ducks 
were taken altogether that you know of ? 

A. The defendants present? 

@. The defendants here in court, yes. 

A. Thirty-six ducks and one goose. 
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Q. Thirty-six ducks and one gooose? 

A. By that, I arbitrarily assigned Mr. Robert 
Maulhardt two ducks. It appeared when he and his 
partner came in, there were five ducks between the 
two of them. They agreed they had both shot, and 
neither one would claim how much either one had 
shot, so I told them that is what I would do. [189]. 
That was just a sort of arbitrary decision on my 
part. I will admit that. 

@. Do you recall what kind of ducks these were? 
Let me put it this way. How many different types of 
ducks were represented in the 35? 

A. Principally, there were sprig or pintail. 

@. You mean otherwise known as pintail? 

A. Pintail and Widgeon, redhead, green wing 
teal, and shoveler, also known as spoonbill. 

And then the one cackling goose? 

The one cackling goose. 

Are all of those migratory waterfowl ? 

They are all migratory waterfowl. 

And they are ducks? 

They are ducks. 

Except for the goose. What did you do with 
— ducks that you confiscated ? 

A. I placed them in my evidence locker at the 
Los Angeles Ice & Cold Storage plant. 

Q. Do you have access to them at this time? 

A. Yes. 

Q. And they are in that place at this time? 

A. They are there. 

Mr. Johnson: The government wishes to make 
an offer of evidence. Should counsel for the defense 
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require them, we [190] could bring these frozen 
ducks and one goose into court. 

Mr. Irwin: It is not necessary. I will stipulate the 
defendant had the ducks and the other. 

Mr. Johnson: And the goose. 

hr ifwm: That's eight. 


* % eS 


Q. Now, Mr. Elder, from your experience as a 
game warden, which I think you testified goes back 
to 1936— 

A. That is correct. 

@. —do ducks eat lima beans? 

A. It is my belief that ducks eat lima beans, 
especially if they are soaked and wet, and if they are 
hungry. Ducks would leave lima beans to eat barley 
at any time, but it is pretty well known among gun 
clubs or hunters that hunt in that area that ducks 
will eat lima beans and have done so. 

Q. What about barley? Will they eat barley ? 

A. Barley is one of their principal foods. 

Q. What about geese, do they like lima beans? 

A. Geese, I am quite sure, are fond of all 
legumes, peas, beans, ete. [191] 


ae * * 


The Court: You testified that these ponds were 
too heavily baited, too heavily baited. Is it legal to 
bait a duck pond at all? 

The Witness: No. That was probably an error on 
my part. I did not intend to leave that impression 
at all, because any baiting is illegal. 
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Cross-Examination 
By Mr. Irwin: 


Q. You say that any baiting is illegal ? 

A. Any baiting is illegal. 

Q. Do I understand you by that to mean feeding 
at any time on clubs is illegal? A. No. 

Q. There is a difference? 

A. There is a difference between baiting and 
feeding. 

Q. In other words, there is nothing illegal about 
feeding before the shooting season ? 

Mr. Johnson: Your Honor, again I must object 
to that question, which has been asked before. I 
think that is a matter of law which only this court 
can decide, and counsel for the government has 
cited cases directly in connection with them. 

The Court: Overruled. [192] 


% * a 


A. There is nothing illegal about feeding before 
the shooting season, providing that hunting is not 
carried on as a result of that feeding. 

Q. As a matter of fact, all the duck clubs feed, 
do they not? 

A. No. I would say a very small percentage of 
them do. 

Q. Did you check any of the other clubs im- 
mediately around this Santa Clara Game Preserve? 

Mr. Johnson: I object to any testimony as to other 
clubs, not that we don’t feel in all fairness to the 
defendant it might not come in, but it is going to 
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take us off into a lot of collateral issues, and we 
have taken up a lot of time already. What may have 
happened at Point Magu and Ventura or any other 
club is not important. 
The Court: This is cross examination. Overruled. 
Mr. Johnson: I know, but I am objecting on the 
basis it is not a subject to discuss on cross examina- 
tion and, furthermore, it is collateral and irrelevant. 
The Court: The witnesses in this case have been 
talking about baited ponds. - 


* * * 


A. I have. 

@. In connection with the 1949-1950 season ? 

A. In connection with the 1948-1949 season. ‘That 
was a year previous. The 1949-1950 season, I dis- 
cussed it only with the keeper at the Ventura County 
Club and at the Point Magu Club. I walked out onto 
the blind while waiting for the keeper there to bring 
in some hunters, and our party was waiting there 
talking to other hunters. No grain was found. 

-Q. We will get along very rapidly if you will 
just answer my question. 

Mr. Irwin: I move to strike out the last few 
lines of the answer as not responsive. 


% * * 


Mr. Irwin: I want the answer to be yes or no. 

The Court: The part of the answer, ‘‘no grain 
was found,’’ may go out. 

Q. (By Mr. Irwin): Mr. Elder, all I am trying 
to do is to get the facts. I am not trying to confuse 
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you. You stated very few of the clubs feed. What I 
am coming to is to ask you if you know whether or 
not the Ventura Gun Club feed. 

A. I have been told they do. 

Q. Do you know whether or not the Point Magu 
Club feeds? A. I have never seen them. 

Q. Do you know whether the new Gentry Club 
which is adjacent to the Senta Clara Game Pre- 
serve, feeds ? A. Edomnot. 

Q. You don’t know? A. I do not know. 

Q. So when you said a litle while ago that very 
few of the clubs feed, you didn’t know what you 
were talking about, did you? 

A. I thmk Ido. 

Q. Didn’t you just tell me you didn’t know what 
these clubs did right around there? How can you 
say they did or they did not if you don’t know what 
they did? 

A. To my knowledge, they weren’t feeding. 

Q. I am sure you want to be fair, Mr. Elder. 
Now, with reference to these beans being duck feed, 
you know Mr. Macklin, who is head of the Southern 
California Division of the Fish and Game? 

Ae iL do: 

Q. You had a conversation with him, did you 
not, after the events of October 22nd, concerning 
what had happened up at Oxnard? 

A. I did. 

Q. In the course of that conversation, did you 
not say to him that the beans were not duck feed, 
in your opinion ? 
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A. I have never said that. 

Q. You know Mr. Arnold, who is the State Game 
Warden? [195] Py, g lado, 

Q. In fact, you were at his home when you got 
these telephone calls from Mr. Spicer to go over 
to Oxnard, weren’t you? 

A. That is correct. 

Q. You met with him again on Sunday, the 23rd ? 

A. That is correct. 

Q. Did you not tell Mr. Arnold when you re- 
turned on Sunday that there were some lima beans 
there, but that the ducks would not eat lima beans? 

mee IF did not. 

Q. You are positive of that? 

A. Jam positive of that. 

% *% % 

®. In your statement just before your direct ex- 
amination was concluded, you said you believed 
the ducks would eat [197] lima beans, especially if 
they were wet. Were the lima beans wet up there? 


A. No. 

@. They were not? 

A. Not until the rain has come. 

Q. Is there any evidence of it having been rain- 
ing? Were they moist? 

A. They were not at the time. [198] 


x % x 


Q. (By Mr. Irwin): Mr. Elder, adverting to a 
different subject for the moment, I understood you 
to state that from—of these nine defendants, you 
figured, as you put it, arbitrarily, you took a total 


214 Edwin L. Carty, et al., vs. 


(Testimony of Alvin W. Elder.) 
of 36 ducks and one goose? A. That is right. 

Q. As far as bag limits are concerned, nine 
would have been entitled to 45, so there is no ques- 
tion of the bag, or anything like that? 

A. No, there is no question of being over the 
limit. 

Q. This morning on your direct examination, I 
understood you to say that when you were out there 
at 1:00 o’clock in the morning, you were dependent 
on a flashlight, is that correct? 

A. I had two flashlights. [199] 

Q@. You had what? 

A. I had two flashlights. 

@. With the aid of these flashlights, you stated 
that you placed them in the water, and you could 
see grain on the bottom, which you estimated to 
total two bags, is that correct? 

A. I did not say I flashed them in the water. 
I walked into the water, walked into the grain, and 
discovered it that way. I might not have mentioned 
it that way, but that is what I meant. 

Q. What were you wearing? 

A. I was wearing light worn-out shoes, oxfords. 

Q. And you could tell from what your feet 
traversed that you were walking over a couple of 
bags of grain, is that correct? 

A. I could tell when I walked into it that it was 
something different from the mud and grass, and 
so forth, that was growing in the pond. 

Q. Just you could tell it was something different? 

A. That’s right. 
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Q. Was it that difference that prompted you to 
give the direct testimony that you observed two 
bags of grain? 

A. Yes. I observed them with the flashlight. 

@. Under the water? 

A. Not all of it. Some of it was out of the 
water. [200] 

Q. Actually, you don’t know what was under 
the water from what the soles of your feet touched, 
other than that it was not even, isn’t that about 
the size of it? 

% + % 

A. No. My recollection is that I could see enough 
through that shallow water with a flashlight after 
I discovered it to make an estimate or a guess. 


Q. Did you do anything else? 

er lindelteof it. 

Q. What is that? A. I felt of it. 

Q. You did. In what way did you feel of it? 

A. I picked up a handful. 

Q. One handful? Ay Yes 

Q. On that basis, you give it as your figure that 
there were two bags? A. That is right. 


Q. Let’s use this Government’s Exhibit No. 1. 
Will you just show me where it was that you walked 
upon the waters there? 

A. J walked into the water from various points 
along [201] the dike. 

Q. What point was it? 

A. It was approximately this vicinity here. 
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Q. You have pointed to the intersection of dike 
No. 5 and the south road? mx. “tom, 

Q. No. 4 and the south road? 

A. That is right. 

Q. In other words, are you referring to the same 
location as is represented by your Exhibit No. 4, 
which picture was taken the following day? I 
think that was located at the same place. 

A. Iam quite sure this represents approximately 
what I saw that night. 

Q. The previous night? A. That is right. 

Q. You said you estimate there were two bags 
there. You have told us in your direct examination 
what you said was grain mixed with the barley, 
and so on, was there. What did you estimate was 
the total amount of grain on those 40 acres? 

A. Well, my estimates ran from a few ton to 
quite a few ton. I recall at one time, after looking 
it over in daylight, that I thought there was between 
two and two and a half tons of barley, and probably 
eight or ten tons of lima beans. After the pictures 
had been enlarged, I revised that downward [202] 
slightly. 

Q. Asa matter of fact, didn’t you first tell Mr. 
Paul of the Ventura Press that there were 15 tons 
of grain there? 

Mr. Johnson: If your Honor please, I am going 
to object to what statements were made to the 
press by the witness. It has nothing to do with the 
issues of this case. It occurred subsequent to the 
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21st of October, and we don’t wish to try the case 
in the newspapers. 

Mr. Irwin: I want to show various inconsistent 
statements, your Honor, going to his credibility. 

The Court: Overruled. 

* oS ae 

The Witness: No. 

Q. (By Mr. Irwin): By the way, when was it 
you told Mr. Macklin, how soon after October 22? 

A. I think it must have been about the 25th 
or 26th. 

Q. In response to Mr. Macklin’s inquiry, didn’t 
you tell him there were four tons of grain? 

A. No. 

Q. On the Sunday after the 22nd, which would 
have been the 23rd, when, as you have testified, 
you returned to the vicinity of Bakersfield and 
again met Mr. Arnold, didn’t Mr. Arnold ask you 
what you had found over at the Santa Clara [203] 
preserve, and you told him three or four buckets of 
grain? A. No. 

Q. One of the other witnesses, Mr. Elder, I be- 
lieve it was, Mr. Spicer—you have been in court 
throughout the trial—was asked whether or not he 
saw any evidence of cows having been on the pre- 
serve. I understand from you that you were pres- 
ent, of course, when the pictures were taken, Ex- 
hibits 2 to 9, inclusive. J want to direct your at- 
tention to Exhibit 8 which, as I understand it, is 
looking from dike 3 towards dike 2, where there 
are two automobiles, one of which is your car. I 
direct your attention to various dark splotches all 
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along there. Do you recall, as a matter of fact, 
seeing that, and that was in fact cow manure? 

A. It was not. 

Q. No cow manure there? 

A. Not that I ever saw. 

Q. That afternoon when you went back and 
these three people were there that you saw, no 
one of them was included in the group that you 
had stopped that morning? A. No. 

Q. In other words, you don’t want the jury to 
think any one of these people you stopped in the 
morning had returned that afternoon ? 

A. “No, T dosiot 

@. ‘These were three separate people from the 
group you [204] stopped in the morning? 

A. That is correct. 

. I believe you testified that when you went 
over the dikes sometime in the night, around 1:00 
o’clock in the morning, you saw samples of grain, 
which made it appear to you someone had gone 
along with a sack with a hole in it over his shoulder ; 
is that your testimony? A. That is correct. 

Q@. If it appears that one of the defendants in 
this case caused some grain to be spread with a 
carry-all approximately 10 days before the season 
opened, would you say that the grain that you saw 
was evidently distributed at a later date and in an- 
other manner? 

A. I could not testify what the date was it was 
put out. 

Q. Precisely. That is compound. This grain 
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that you saw on the night of the 22nd, in your 
opinion, had been dropped out of a sack by some- 
body walking along? 

A. That was given as my opinion. I can’t say. 
I didn’t see the man doing it. 

Q. You have no way of knowing who did it, 
whether it was one of the defendants? 

Be Dhat 1s eh 

Q. Or somebody else that might want to embar- 
rass them? You don’t know? 

A. That is correct. [205] 

Q. My attention has been called—so that I may 
in no way mislead you—that the question I asked 
you about your statement to Mr. Paul of the Ven- 
tura Press, used the term 15. I understand that 
I should have asked if you did not tell him 10 to 
15 tons? A. That is correct. 

Q. You did tell him that? a, Media: 

Q. Your own testimony now is that you revised 
that downward to 2 tons? 

A. No, I didn’t say that. I did not say that. 

Q. What do you say, sir? 

A. I can’t make an exact estimate of something 
like that. I said after I had reviewed the pictures 
in their enlarged form, I had revised it downward, 
but I would still think several ton. 

Q. You do deny having told Mr. Arnold that 
you found about three or four buckets on the pre- 
serve? 

A. If that was said, it must have been said, as I 
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had said to Mr. Maxwell, that I could scoop up three 
or four buckets at several points. 

@. My question is, so there won’t be any dispute 
about it, did you or did you not tell him that the 
quantity of grain you found was three or four 
buckets on that preserve ? A. I did not. [206] 


Redirect Examination 
By Mr. Johnson: 


Q. Mr. Elder, some reference was made in cross- 
examination to whether or not you knew other 
clubs in your district were feeding. I think you 
said you didn’t think they were. Is that it? 

A. J replied—I believe the question was not ex- 
actly like that. 

@. Well, at any rate, I think Mr. Irwin asked 
you whether it was not true most of the clubs were 


feeding. A. That is correct. 
@. And your answer is no, it was not true; is 
that it? A. That is correct. 


Q. How many clubs are there in the district for 
which you are responsible? 

A. Approximately 175. 

Q. Were you referring to all of those clubs? 

A. I was. 

Q. Or just those in Ventura County ? 

A. I was referring to the club in my district, 
the club I am more or less familiar with. 

Q. And responsible for in regards to the regu- 
lations ? A. Yes. 
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Q. And your testimony was, from your experi- 
ence, most [207] of those clubs do not feed? 

A. That is correct. 

Q. There was some questioning on cross-exami- 
nation with regard to a conversation between your- 
self and Mr. Arnold, in the one instance, regarding 
lima beans, and in the second instance with a Mr. 
Macklin regarding lima beans. Do you wish to tell 
the substance of that conversation, or would you tell 
the substance of those conversations? First, tell 
us about Mr. Arnold. 

Q. I don’t recall discussing lima beans with Mr. 
Arnold, other than I told him there were several 
tons of lima beans on the property. 

@. Did you use the phrase, ‘‘three or four buck- 
etsful,’’ during that conversation ? 

A. At no time. 

@. That is Mr. Arnold. What about Mr. Mack- 
lin? Did you have a conversation with him about 
it? 

A. The conversation with Mr. Macklin about lima 
beans was as to their use as duck feed, whether they 
were duck feed or not, and we agreed that lima 
beans would not seem an important duck feed, and 
I think Mr. Macklin agreed with me under certain 
conditions lima beans would be used and could and 
would be duck food, but it was not the way the 
question was phrased to me. 

Q. Did you discuss with Mr. Macklin on that 
occasion [208] or any other occasion the amount of 
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grain that you had seen on these premises of this 
Santa Clara Hunting Club? A. Yes. 

@. How much did you tell him you had seen? 

A. At first I told him, as I stated to the defense 
counsel, that there was from two to two and a half 
tons of barley and possibly eight or ten tons of 
lima beans. 

@. And you revised that downward? 

A. I have revised that downward. The discus- 
sion with Mr. Macklin was in the upper brackets. 

Q. Did you ever revise it downward in a con- 
versation with Mr. Macklin after that? 

A. No. 

Q. Mr. Elder, at my request, did you secure a 
wild duck within the past 10 days and observe its 
feeding habits? A. I did. 

Q. Could you tell us the results of that observa- 
tion? Excuse me. Strike that. Where did you 
keep this duck? A. At my home. 

Q. What kind of a duck is it? 

A. It is a wild mallard. 

Q. Where did you get it? 

A. From the Waugus Land Company at Ante- 
lope Valley. 

Where did you keep it? 

In a pen with a small concrete pond. [209] 
Have you been feeding it? 

I have been feeding it. 

Did you observe its feeding habits? 

I did. 


POPOPS 
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Q. Particularly with respect to lima beans, what 
did you observe? 

A. At first I fed it lima beans and barley, figur- 
ing I couldn’t let the poor thing starve. I figured 
it would eat the barley, if it didn’t eat the lima 
beans, but from my first observation both hma 
beans and barley were gone, and so gradually I 
cut down the amount of barley, and now it is eating 
lima beans solely. 

Q. You put it in a dish? 

A. I put it in a dish and counted the number 
of beans. J am using baby or lima beans which 
are about as large as my little fingernail. 


@. Are they similar to the ones here? 

A. They are approximately the same size. 

Q. Are you feeding them wet or dry? 

A. Dry. 

Q. Do you have any children around your house? 
A. No. 

Q. 


So that they might have gone in and taken 
the beans themselves and eaten them? 

A. No. [210] 

Q. How long did you observe the duck in this 
manner ? 

A. I have ever since I have had the duck. 

Q. How long has that been? 

A. About eight days. 

Q. Do you still have the duck? Bee Jada; 


x * ¥* 
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Recross Examination 
By Mr. Irwin: 


Q. Of course, Mr. Elder, with your 14 years 
experience as a game agent, you wouldn’t want 
the court and jury to think that what a duck would 
do under confinement, with no other choice, would 
be a fair test as to what it would choose for its eat- 
ing habits if it were in its native habitat, would 
you? 

A. No, I wouldn’t want to tell them that. 

@. As to these 175 clubs you have under your 
jurisdiction, do I understand that you are not fa- 
miliar with all the clubs in the Ventura area, as 
to whether they feed before the season is open or 
not? 

A. No. I have been on their property. 

q. It is also true throughout your district, in 
some areas there is a great deal of natural feed and 
water, and in other areas, like in Ventura, there is 
a different situation than that found around the 
Salton Sea or the Imperial Valley? [211] 

A. They would have to feed there, if they wanted 
duck shooting. 

Q. But what I am getting at is that there 1s a 
great deal of crops and grain raised naturally in, 
let us say, in Imperial, around Imperial, so that 
the conditions there are not the same as up around 
Ventura? 

A. They are almost the same. Ventura is an 
agricultural county. 
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Q. As a matter of fact, conditions down in Im- 
perial are such that the birds feed off the grow- 
ing crops, much to the anguish of the farmers, don’t 
they ? A. That is true. 


* * * 


Q. (By Mr. Irwin): By the way, what did you 
tell me, again, were the types of ducks in those 39 
ducks? 

A. Sprig or pintail, widgeon, green wing teal, 
spoonbill, and a redhead. [212] 


* * * 


Q. Mr. Elder, I overlooked one thing, and that 
was I served you with a subpoena asking you to 
produce the original of a letter sent you by Mr. Mc- 
Cormick, one of the defendants. Did you bring that 
with you? A. Mr. Johnson has it. 

Mr. Irwin: I just want to identify it, your 
Honor, while the witness is here. May I have this 
identified as the defendants’ exhibit next in order? 

The Clerk: Defendants’ Exhibit B for identifica- 
tion. 

(The document referred to was marked De- 
fendants’ Exhibit B for identification. ) 


Q. (By Mr. Irwin): I show you Exhibit B for 
identification, Mr. Elder, which is one sheet of paper, 
bearing heading, ‘‘Oxnard, California, January 19, 
1949,’’ addressed to Mr. A. W. Elder, and bearing 
an ink signature of James McCormick, and under- 
neath the typewritten signature of James McCor- 
mick. 
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Attached thereto is an envelope, Oxnard, Cali- 
fornia, cancellation stamp of January 20, 1949, ad- 
dressed to Mr. A. W. Elder, United States Game 
Management Agent, return address, James McCor- 
mick, Oxnard, California, and ask you if that let- 
ter came to you m the envelope attached hereto and 
was received by you shortly after January 28, 
1949, A. That is correct. [216] 

Q. Have you had an opportunity to refresh your 
recollection on that letter? Did you ever do any- 
thing or acknowledge this letter in any way, Mr. 
Hilder ? 

A. I stopped in Oxnard once, but I couldn’t 
locate my man, so I was saving it for a later date. 

Q. Up to October 22, however, you had not con- 
tacted Mr. McCormick in response to this letter, 
either in person or by acknowledging it by letter? 

A. That is correct. 

Q. I don’t want to prolong this, but just to cover 
it in a quick overall question, had you been on the 
premises of the Santa Clara Gun Club prior to 
1:00 a. m. on the 22nd, within the previous 10 
days? A. No. 

% ¥ % 
(The letter referred to was received in evi- 
dence and marked Defendants’ Exhibit B.) 


Redirect Examination 


By Mr. Johnson: 


Q. You have testified that this letter was re- 
ceived by you on approximately the date shown from 
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Mr. James McCormick, Ditch Road, Oxnard, Cali- 
fornia. If you know, is this in reply to a letter 
previously sent by you to Mr. McCormick ? 

me. Ft as. 

Q. Approximately when was that letter written 
by you to Mr. McCormick at Ditch Road, Oxnard? 


A. It was written about the middle of January. 

Q. Where was it written? 

A. It was written in my office. 

Q@. That is here in the Federal Building? 

A. In this building. 

@. Did you keep a carbon copy of that letter? 

A. I did. 

Q. Did you keep that carbon copy in your file? 

Hedi. 

Q. Is that part of your usual procedure in writ- 
ing business letters, to keep a carbon copy of them? 

A. That is mandatory in our office. 

Q. Who typed the letter? A. I did. [218] 

@. You don’t have a secretary ? 

A. I do not. 

Q. Did you type it on a machine yourself? 

A. I did. 

Q. Did you have a carbon sheet underneath the 
original ? &. YN aid 


Q. And a carbon came out as a result of it? 
A. That is right. 
ee % % 
Mr. Johnson: The government offers in evidence 
this letter concerning which there has been testi- 
mony as Government’s Exhibit No. 15. It is a let- 
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ter on the letterhead of the United States Depart- 

ment of Interior, Fish and Wildlife [219] Service, 

Los Angeles 2, California, dated January 14, 1949. 
The Court: It may be admitted. 


(The document referred to was received in 
evidence and marked Government’s Exhibit 
No. 15.) 


% * % 


LESLIE F. EDGERTON 


called as a witness on behalf of the government, 
having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Johnson: 


Q. Mr. Edgerton, where do you reside? [220] 

A. I reside in Filmore. 

Q. What is your occupation? 

A. I am a State Fish and Game Warden and 
Deputy United States Federal Warden. 

@. In what territory do you serve, what area? 

A. I have been assigned to Ventura County. 

Q. Do you know the defendants in this case? 

A. I know two of them. 

Q. Who are they? 

A. Mr. Carty and Mr. Bob Maulhardt. 

Q. Do you know where the Santa Clara River 
Game Preserve 1s? A. Yes, I do. 

Q. Where is it? 
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A. It is located near the mouth of the Santa 
Clara River on the McGrath property. 

Q. Did you have occasion on the 21st of Oc- 
tober, 1949, to call upon or visit the premises of 
that club? A.. oligaid:, 

Q. What was the circumstances of your making 
that visit? 

A. After a radio call from Mr. Bedwell to talk 
things over, we had met. 

Q. Who is ‘‘we’’? 

A. Warden John Spicer, Jack Bedwell, and my- 
self had [221] met at the Mound Water Company. 
Mr. Bedwell had talked about a citation he had 
issued that day and talked about the people in the 
case. He then mentioned he had received word that 
there was some lima beans on the property, and 
he thought there might be some grain and we should 
investigate. 

Q. Did he say he had seen it or received word? 

A. I understood him to say he thought there was 
some down there. He said he heard there was some 
lima beans and he thought there might be some 
erain. 

Q. He didn’t say he had seen it? 

A. I didn’t hear all the conversation. That is 
what I heard. 

Q. What occurred then? 

A. We got in my car and drove to the north- 
west corner adjacent to the club and proceeded south 
on the west dike through the middle dike, and we 
all had flashlights, and we more or less spread out 
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and started down the middle dike, spasmodically 
lighting our flashlights, and we took occasional de- 
tours for slight distances down the cross dikes. I 
would say I went as far east as the No. 5 dike, may- 
be the No. 4 dike. At no time when my flashlight 
was on did I fail to see grain. 

Q. What kind of grain? 

A. That I would not say. I have been told it is 
barley, but I couldn’t say. [222] 

@. Did you pick some up? 

A. I picked some up, yes, I did. 

Q. I hand you an object marked Government’s 
Exhibit 10 in evidence. Is that some of the ma- 
terial you found on the premises, which you call 
grain ? A. Yes. 

Q. Could you further describe the condition of 
the premises on that particular visit? 

A. Being night, you couldn’t see an overall pic- 
ture, but at no point did I fail to see grain. It was 
scattered about very thoroughly, that is, very—it 
was widely scattered throughout the middle dike, 
and at two places on that middle dike, about 10 
feet square, there was a much larger quantity of 
grain and it was much thicker. On the side dikes, 
it looked like the grain had been placed there in 
one of two manners, either it had been dumped 
by can or some container in piles of half a bucket- 
ful, and in other places there were strings or lines 
of grain which could be left by a sack with a hole 
in it. It could have been dragged or carried, or 
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it could have been broken, with a hole in it, but 
there was a line of grain. 

Q. Did you observe anything else besides this 
grain which you have identified ? 

A. That’s all that we saw that night, was grain. 
We saw it everywhere we looked, on all the cross 
dikes and the [223] middle dike. It was solid. 

Did you look at the blinds? 

No, I didn’t look in the blinds. 

Did you go around the blinds? 

No, we didn’t go around the blinds. 

Did you see any in the water? 

I saw none in the water that night, no. 

Did you see any wildlife there? 

I couldn’t say I saw it. We heard them. 
They took off, quite a quantity of ducks took off. 
You could hear them fly away. 

@. How did you know they were ducks? 

A. They quacked and whistled and beat their 
wings. 

Q. What did you do then after you observed 
those conditions ? 

A. After we had all got together again on the 
west end of the middle dike, we agreed there was 
much too much grain there, and that somebody 
should be given the word. We designated Mr. 
Spicer to call his superior, which we had been told 
to do. 

Q. Who was the superior up there at that time? 

A. Myr. Hecker is my superior. 

Q@. He is no longer living? 
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A. He is deceased. 

Q. Did you leave then? [224] 

A. After we had agreed Mr. Spicer would do the 
phone calling, we returned to our respective cars 
and went home. 

@. Did you subsequently make a visit to the 
premises of this hunting club? 

A. I did, the next morning. 

Q. Tell us about that. 

A. We had all met, and after that we proceeded 
to a clump of willows, which I measured recently 
as one or a little over one-tenth of a mile from the 
elub. From that clump of willows, five of us ob- 
served hunters hunting out of the blinds on the 
dikes of the Santa Clara River Game Preserve, and 
we watched the hunters shooting, and we watched the 
ducks fall. 

Q. Did you subsequently, after observing them, 
go down and enter the premises? 

A. We did. After Agent Elder and Spicer had 
eontacted Mr. Carty at the corner and had gone 
around to the far side of the club. 

Q. Could you see them contact Mr. Carty ? 

A. We did. 

Q. Did you look through binoculars ? 

A. We all had binoculars, yes. 

Q. Then you went down and entered the premises 
yourselves ? A. Yes. [225] 

Q. Tell us about that. 

A. First, the hunters started out on the road, 
and in my car the two Wardens Bedwell and my- 
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self intercepted them at the east end of the middle 
dike and the east road. 
Who were those hunters? 
Mr. Carty was the only man I recognized. 
How many others were there? 
There were four other hunters. 
What then occurred ? 
The Bedwells got out, and I drove around, 
because we had watched Mr. Carty and Mr. Elder 
talking, and Mr. Elder hadn’t taken Mr. Carty’s 
ducks, and there was a doubt in our minds whether 
Agent Elder wanted us to seize all the ducks or not, 
so I drove around the same route I had taken to 
the southwest part of the club to ask Agent Elder 
if he wanted the ducks seized. While there, his car 
was parked on what we call Lima Bean Road, and 
I asked Mr. Elder if he wanted the ducks seized, 
and he said yes. I then returned to the Bedwells 
and the defendants. 

Q. ‘‘And the defendants,’’ what do you mean by 
that? 

A. Well, some of them had been excused. The 
guests had been excused. 

Q. There was Mr. Carty and four other hunters? 

A. Mr. Carty and four other hunters were at the 
east end of the middle dike. [226] 

Q. And the Bedwells were 

A. The Bedwells were then marking these ducks, 
tying the limit of ducks together and putting the 
names of the respective hunters on these ducks. 

Q. That was Jack Bedwell? 
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A. That was Jack Bedwell and Ernie Bedwell. 
Mr. Carty, as I drove up, was placing his ducks in 
the back of his car, and I told Mr. Carty we would 
have to have his ducks, and he said, ‘‘Take them.’’ 

Q. Did he say anything else? 

A. I took the ducks from his car and gave them 
to the Bedwells, and Mr. Carty walked over and 
spoke to me. 

Q. What did he say? 

A. He mentioned something about a technical 
ease, and I told him I didn’t think it was a 
technicality. 

He then said if we wanted to be technical about 
it, we could pick up every club in the area. 

@. What did you say? 

A. I merely agreed with him. I was not making 
conversation. 

Q. What then happened ? 

A. So they got in their car and drove away and 
the two Bedwells and myself put the ducks in the 
back of my car and we proceeded west on the club, 
more or less inspecting, until we met with the other 
wardens. [227] 

@. Where did you enter the club? 

A. At the middle dike. 

Q. What did you observe as to the premises? 

A. I didn’t see anything at the far edge of the 


Q. When did you start seeing something? 
A. Up toward the No. 4 dike, where the grain 


started. 
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Q. Would you describe the condition of the 
premises as you saw them? 

A. They are much more visible in the daytime 
than at night. 

Q. What did you see? 

A. Looking up the middle dike, there wasn’t a 
square foot of the dike that did not contain barley, 
and everywhere you looked, you saw barley, and 
every cross dike, all had barley. ) 

Q. What cross dike did you walk on? 

A. I couldn’t say. It was at random. 

@. How many cross dikes? 

A. I walked on two or three or possibly four 
dikes. 

Q. But No. 5 didn’t have any? 

A. JI didn’t see any on No. 5. 

Q. Go ahead. What else did you do? 

A. Together, when we had covered the ponds 
and the dikes, we met by Agent Elder’s car, and 
Warden Bedwell suggested taking pictures, that he 
had his camera. I asked [228] Agent Bedwell if he 
wanted the ducks in my car along with the other 
ducks he had. 

Q. Did you ask Agent Bedwell that? 

A. I asked Agent Elder that. 

Q. Go ahead. 

A. I then walked back to my car and drove 
my car around and parked it beside Agent Elder’s 
car and took the ducks from my ear and placed 
them on the ground where some he had seized were, 
and he took the rest out of his car and put them on 
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the ground. ‘Then Warden Bedwell took his pic- 
tures. 

Q. Showing you Government’s Exhibits Nos. 2 
through 9 in evidence, do those scenes photographed 
or portrayed in those pictures represent the con- 
dition of the premises of the Santa Clara Game 
Preserve as you saw them on the occasion in ques- 
tion and to which you have testified? Look them 
over. That is you pictured in No. 9, isn’t it? 

A. Itis. Yes, these pictures depict the general 
outlay of the 
Q. That is particularly along the south road? 

A. These pictures were all taken on the south 
road dike. 

Q. But you have also observed, as you have testi- 
fied, in the most northern part of the area? 

A. In my opinion, there was much more grain 
on the middle dike than on the south dike. [229] 

Q. Were there any lima beans on the middle 
dike? 

A. The only place there were lima beans was on 
the west end of the south road dike that I saw. 

Q. One of these pictures has a couple of cars 
in it. Referring to Government’s Exhibit No. 8 in 
evidence, whose cars are those in the picture? 

A. The dark one on the right is Agent Elder’s 
ear, and the light one on the left is my car. 

Q. And that is parked in the position which, 
according to your testimony, you arrived at when 
you came there? 

A. I drove over to bring the ducks over. 
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Q. Could you give us an estimate as to the dis- 
tance between, say between these dikes here, all of 
them, the cross dikes? A. I could not. 

Q. Could you give any estimate as to the length 
or breadth of the property ? 

A. Last Saturday I took my car and it measured 
almost a quarter of an inch—a quarter of a mile 
north and south and about a third of a mile east 
and west. 

@. You mean like so? 

A. That was the outside dimensions of the club. 

Q. Then I must have mine somewhat out of 


A. That is what my speedometer said. 

Q. How far was this clump of willows from the 
northwest [230] corner? 

A. Slightly over one-tenth of a mile, and that 
is on a road. As the crow flies, it might be a tenth 
of a mile. 

Did you take any samples of the grain? 

I did. 

When was that? 

I took it the night of the 21st. 

What did you do with the sample? 

I didn’t bring them in the next morning. 
Everybody had so many samples, we decided to for- 
get about mine. 

Q. Handing you Government’s Exhibit No. 12 
and 14, would you examine the material in those 
exhibits? Would you regard those as samples of 
the material which you found on the premises of 
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the Santa Clara Club on the morning of October 
22nd? A. I would. They are similar. 

Q. Did you see any ducks when you arrived on 
the premises on the morning of October 22nd? 

A. I don’t recall seeing any on the water. I saw 
ducks flying over and I saw ducks shot, and I saw 
some ducks fall. 

Q. How long have you been a game warden? 

A. I have been with the State Fish and Game 
for eight years. 

Q. From your experience in that capacity, do 
you think [231] ducks will eat barley? 

A. I know they will eat barley. 

@. How about geese? 

A. Geese definitely will eat barley. [232] 


* * * 


Cross-Examination 
By Mr. Irwin: 


Q. Mr. Edgerton, I believe you testified—I am 
not sure—in addition to being State Fish and Game 
Warden, you [235] are also a Deputy Federal Game 
Warden. A. That is right. 

@. How long did you say you were with the 
service, approximately ? 

A. I have been with the Division of Fish and 
Game for eight years. 

Q. By the way, so we won’t needlessly go over 
a lot of matters, you were in the court room through- 
out the testimony of the other agents who preceded 
you on the stand? A. I have been. 


United States of America 239 


(Testimony of Leslie I’. Edgerton. ) 

Q. You know the defendant Mr. Maxwell, do 
you not? 

A. I do not. I know him since I have been 
here. That is all. 

Q. Do you recall having received a telephone call. 
from a man who identified himself as E. C. Maxwell 
about three weeks before the season opened? . 

i Ido not. 


@. You do not? A. Ido not. 
Q. I beg your pardon. Did you yourself call 
Mr. Maxwell? A. I ealled Mr. Maxwell. 


@. You had a conversation with him? 

A. I did. 

Q. What was it about? [236] 

A. JI ealled Mr. Maxwell for the express purpose 
of finding out the acreage of the gun club and the 
officers of the gun club for the survey which all 
wardens make to send to the San Francisco office. 

Q. That was how long prior to the opening of 
the season? 

A. On or about the 8th of October. 

@. And he gave you the information you re- 
quested ? 

A. He gave me the information I requested. 

Q. Did he not in turn ask some information from 
you? A. That he did. 

Q. Isn’t it a fact that he asked you what the 
regulations were for the coming shooting season? 

A. He asked me if there had been any changes 
in the regulations. 
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Q. What did you tell him? 

A. I told him not that I knew of. 

@. When he spoke about whether or not there 
had been any changes in the regulations, did he ask 
you whether or not there had been any change in 
the regulations with regard to feed? 

A. That is true. 

Q. And isn’t it a fact that you told him that, 
after saying there were no changes, you were telling 
the other gun clubs that they could feed up to 10 
days prior to the opening [237] of the season? 

A. No, that is not exactly right. 

Q. What did you say in that regard? 

A. We informed the other clubs the same way. 
We went to the other clubs and talked to the care- 
takers and asked the information that I asked of 
Mr. Maxwell. 

They, like Mr. Maxwell, brought up the feeding 
question, and it was mutually agreed that if they 
quit feeding within 10 days before the season, the 
feed should be eaten up, but we further stipulated 
under no circumstances were they to shoot over a 
baited area. 

ne % * 

Q. (By Mr. Irwin): Your answer is what you 
told the other caretakers. Did you tell Mr. Max- 
well substantially what you just now stated? 

A. I told Mr. Maxwell what we had told the 
other clubs. I did not talk to Mr. Maxwell directly. 
I told Mr. Maxwell what we had told the other 
clubs. 
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@. When you say you didn’t talk to him directly, 
you dont quite mean that. You were talking to 
him and you told him you had given the other 
clubs information that it had been mutually agreed 
that they could feed up to 10 days before the season 
opened ? A. No, not necessarily. [238] 

Q. I want to know what you told Mr. Maxwell. 

A. I believe I have already stated that. 


x * * 


The Court: What did you tell Mr. Maxwell. 

The Witness: I will repeat. I told Mr. Maxwell 
we had gone and talked to the other clubs to get 
the information for the San Francisco office on how 
many acres they had on their club, who was president 
of the club, who was secretary, or the treasurer of 
the club. 

There was brought up by them questions about 
the feeding regulations. We told them there were 
no changes. We talked it over and they talked 
about feeding, and we felt together [239] that if 
they quit 10 days before the season opened, that the 
feed should be eaten up, if there wasn’t an excess 
amount of feed put out, the ducks should eat the 
feed up, but Mr. Warden Spicer and I further said 
under no circumstances were they to shoot over a 
baited area. 

That is what I told Mr. Maxwell. 

Q. (By Mr. Irwin): All that is what you told 
Mr. Maxwell? 

A. J wouldn’t say word for word, but that is the 
gist of the conversation. 
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Q. Did you tell them what you and Mr. Spicer 
agreed ? 

A. Mr. Spicer and I had agreed on nothing. 

Q. You agreed among—— 

A. There is Mr. Spicer, Mr. White, and Mr. Mul- 
doon, and myself. 

Q. They were all present when you were talking 
to Mr. Maxwell? A. I was by myself. 

Q. Did you include in your talk to Mr. Max- 
well what you and Mr. Muldoon and Mr. Spicer 
had agreed on? A. That.ags right. 

Q. Didn’t you further state you would check and 
if there was anything additional, you would call 
back and notify Mr. Maxwell ? 

A. Mr. Maxwell asked me if there had been any 
changes, [240] and I said I did not think so. 

He said, ‘‘Aren’t you wrong? Isn’t it true there 
is a 72-hour regulation ?”’ 

He said Mr. Carty had talked to the Attorney- 
General and got a ruling from the Attorney-Gen- 
eral that 72 hours was sufficient time. 

I told him I would check up on it and I laid the 
phone down and read the federal regulations again 
and came back and told Mr. Maxwell I saw no 
changes, but I would call either Agent Elder or Mr. 
Macklin, and if there were any changes, I would 
notify Mr. Maxwell. 

@. And you never called him back. 

A. There were no changes. 

Q. When you said you looked at the federal regu- 
lations, there is nothing in the federal regulations 
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about whether they shall feed up to 10 days or 
anything else, is there? A. No. 

Q. So you wouldn’t want the jury to think you 
looked at some regulation about what they could do 
about feeding ? AP Tdid: 

@. There is nothing in the regulations about 
whether it is 10 days or two days, or anything, 1s 
there ? 

A. The regulations say that they shall not shoot 
over a baited area. [241] 

The Witness: It stiplifies no time. 

Q. (By Mr. Irwin): Between the time you 
called Mr. Maxwell on the telephone and on the eve- 
ning of October 21 when, I think you stated, you 
were at the club, had you been in the vicinity of 
the Santa Clara Game Preserve? 


A. I had not. 
R. E. BEDWELL 


called as a witness by and on behalf of the gov- 
ernment, having first been duly sworn, was ex- 
amined and testified as follows: [242] 


Direct Examination 


By Mr. Johnson: 


Q. Mr. Bedwell, where do you reside? 
A. 3818 Mohawk Road, Santa Barbara, Califor- 
nia. 
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Q. Will you speak up loud enough so everyone 
can hear you? A. I will attempt to. 

Q. What is your occupation ? 

A. State Game Warden and Deputy United 
States Warden. 

Q. What is your principal job of those two? 

A. Enforcement of the state laws and the fed- 
eral regulations. 

Q. Are you paid for your position as Deputy 
Federal Game Warden? As No. 


Is that the custom with regard to those jobs? 
That is right. 

Do you know the defendants in this case? 

I know several of them. 

Do you know Mr. Carty and Mr. Maxwell? 
I do. 

And most of the others? Ay Teco; 


How long have you been a game warden? 
Since the 7th day of July, 1927. [243] 
Always in California? 
That is right. 
How long have you been up in that particular 
area around Oxnard? 

A. Practically—in fact, all that time, excepting 
about 18 months. 

Q. You know where the Santa Clara River Game 
Preserve is located, do you not? &, Ado: 

Q. Directing your attention to the date of the 
21st of October, 1949, were you in the vicinity of 
that game preserve? A. I was. 
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Q. Did you actually visit the premises on the 


21st of October? A. No, I did not. 
Q. But you were near there? A. I was. 
Q. Did you observe anything at the time you 
were near there? A. Well 


Q. Excuse me. First tell us about what time of 
the day it was on the 21st. 

A. Well, this was around 10:30, 11:00 o’clock, I 
imagine, maybe a little later than that. I didn’t pay 
much attention. [244] We were in the area. 


Q. Who was with you? A. Jack Bedwell. 
. He is your son, is he? A. That is right. 
Q. Go ahead. 


A. We were in this area, listening for early 
shooting, and we were parked at the northwest cor- 
ner of the Santa Clara Game Preserve ponds. We 
were parked there as the hunters from the club went 
out into the blinds. 

Q. What time did they go out into the blinds? 

A. It was approximately—well, I didn’t look at 
my watch, but I would say it was around 11:30. 

@. What time did the season open? 

A. At noon, 12:00 noon. 

Q. Did you or did you not observe any wildlife 
around the premises of this club? 

A. Yes. I made an estimate at the time to Jack 
Bedwell that I estimated there was at least 15,000 
birds got up off of the ponds as they started to go 
out to the blinds. 

Q. Were they ducks? A. They were ducks. 

@. Were there any geese? 
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A. I did not observe any geese. [245] 

The Court: Excuse me. Did you say 15,000? 

The Witness: Approximately. 

Q. (By Mr. Johnson): Did you have occasion 
to visit the premises of the Santa Clara River Game 
Preserve on the next day, the 22nd of October? 

A. i edad. 

@. At about what time was that? 

A. That was between 7:00 and 8:00, I imagine. 

Q. You did observe the condition of the premises 
on that private hunting club on that date and at 
that time? 

A. Well, when I actually went onto the premises 
to observe, it was later than that. 

Q. That is what I am referring to, when you 
actually entered the premises. 

A. That is right. 

Q@. Did you observe the condition of the 
premises ? “A: FT dad. 

Q. Could you tell us what your observations were 
of the premises of the Santa Clara River hunting 
club ? 

A. Well, I entered from the east road, proceeded 
out the middle dike, and I saw no grain or anything 
of that nature to speak of until I arrived at dike 
4, and from there on, checking back and forth onto 
the center—off the center dike to the dikes 4, 3, and 
2, there was an abundance of barley scattered along 
the dikes. [246] 

Q. How heavily was it scattered? 

A. Well, I could have reached down most any 
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place in the pickle weed and picked up a handful 
of it very easily. 

@. Was there any along the middle dike? 

A. Yes, there was. 

Q. How far along the middle dike? 

A. Well, out to about as far over to the west as 
I went. 

Q. How far was that? 

A. Which was approximately dike 2. 

@. Go ahead. 

A. And out to dike 4. In fact, I didn’t see any 
grain or beans or anything else in the way of feed 
from dike 5 on out. 

Q. From dike 5 on south to the road? 

A. That’s right. 

Q. Now, what else did you observe with regard 
to conditions of the premises? 

A. Well, there was on the south dike, approxi- 
mately the intersection of dike 2, scattered along the 
road there—— 

Q@. Which way? 

A. Well, from that turn out to the east. There 
was, well, I used the word paved with lima beans 
because they were so thick that the sun actually 
shined when it hit the beans. 

Q. Excuse me. Was there any barley in that 
particular [247] area? 

A. Very little barley in the beans, excepting 
around—I didn’t pay much attention—approximate- 
ly between dikes 2 and 3, or possibly between 3 
and 4, where there was an overlap between the 
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barley and the beans. There was a mixture there. 

Q. Could you comepare the condition of the 
south dike road, which you have just discussed, 
with the portions of the club north of that, which 
you previously described? Which was heavier or 
lighter ? 

A. Well, I would say that in comparison the 
pickle weed and all on the dikes, the grain was 
actually heavier on the middle dike than it was most 
of the places along the south dike road. 

@. You are referring to the barley? 

A. That’s right, the barley. 

Q. Now, Mr. Bedwell, showing you Government’s 
Exhibit, or photograph from Government’s Exhibits 
2 through 9, inclusive, will you please examine those 
closely, take your time, and tell the court and jury 
if those scenes in those photographs substantially 
depict the conditions of the premises as you ob- 
served them on the date and under the circumstances 
to which you have testified? [248] 


* x * 


The Witness: That is right. 

Q. (By Mr. Johnson): What is your answer to 
that? A. That is right, they are the same. 

Q. Showing you Government’s Exhibit No. 1 
in evidence, can you tell us with relation to that 
photograph, which is the exhibit, where you were 
when you made your observation from way off, as 
you testified, on the previous day? 

A. Well, on the previous day, we come out this 
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north road here, there is a fence line between that 
and the property, and we parked on over to where 
this ditch line here and this corner of this pepper 
field come together. It is off the picture. 

Q. That is when you observed the 15,000 ducks, 
as you testified? 

A. Thatis right. As the hunters came down from 
this angle here to the west to the ponds and the 
birds got up and came out over us toward the 
grass lake and the ocean. 

Q. That is the northwest corner then, is it? 

A. That is right. [249] 

Q. On this date, October 22, when you entered 
the premises of the private hunting club, did you 
have any conversation with any hunter ? 

A. The only conversation that I had with any 
hunter was Mr. Carty as he came out off the middle 
dike to the east road with four other hunters, but 
I had no conversation direct with them. 

Q. That was as you entered the premises? 

A. That is right. 

Q. Will you relate that conversation to the court 
and jury, please? 

A. As Warden John Bedwell and Warden Ed- 
gerton and myself got out of the car, Mr. Carty 
and four other hunters came off of the middle dike 
and were just within a couple or three steps of the 
fence. Mr. Carty says, he spoke first, and he said, 
‘Well, Ernie, it looks as though we are honored by 
having the entire patrol force here.’’ 

IT said, ‘‘Not quite.’’ 


250 Edwin L. Carty, et al., vs. 


(Testimony of R. E. Bedwell.) 

He said, ‘‘Well,’”’ he said, ‘‘It looks as though 
there is no better time than the present to find 
out the legality of this feeding in court.’’ 

I said, ‘* That is about right.”’ 

He said, ‘‘Now, Ernie, if you want to be techni- 
cal,’’? he said, ‘‘You could pick up every club in 
the valley.’’ 

I said, ‘‘Ed, are you inferring that this is tech- 
nical?’’ [250] To which he did not answer. 

Q. Did you have any further conversation with 
him ? A. Not direct, no. 

Q. Or with any other defendant? 

A. No, any more than after Mr. Edgerton, War- 
den Edgerton went around and contacted Agents 
Eider and Spicer, he came back and he stated that 
we were to confiscate the birds, and I told them all 
collectively that I was sorry, that their birds would 
have to be confiscated and that they would be given 
notice when to appear in United States District 
Court. 

Q. Referring to this grain, the barley you saw 
on the premises, what was its state, as best you 
can recollect, the state of freshness? 

A. Perfectly dry. It was pretty hard for me to 
state and, in fact, I would not state as to Just when 
it was put out. It was perfectly dry. It was not 
puffed grain, or anything like that. 

Q. Was it any particular kind of barley? 

A. It was threshed barley, clean barley. 

Q. Handing you an object marked Government’s 
Exhibit No. 14 in evidence, would you say that is 
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a fair sample of the barley and lima beans which 
you observed on the premises on that day? 

A. Yes. JI was present when this was scooped 
up by [251] Agent Elder. 

Q. Did you see him take other samples, too? 

A. I did. That was the second sample that was 
taken. The first one was taken—he had an alumi- 
num cup and he scooped up the sample in the cup. 

Q. Would that be this particular cup, Govern- 
ment’s Exhibit No. 12? 

A. That’s right. That was the first one I saw 
him take. 

Q. Mr. Bedwell, you say you have been a warden 
for how long now? 

A. Since the 7th of July, 1927. 

Q. That is 23 years, isn’t it? 

ie “Whateis ameht. 

Q. In your experience as a game warden, have 
you learned or do you know whether ducks will 
eat lima beans? 

A. IThaven’t actually seen the birds pick up lima 
beans, but I know that it has been put out from 
my own knowledge. It has been put out by various 
clubs as feed along with barley. I see it stacked im 
there, piled in the feed along with the barley. 

Q. What is your experience or what is your 
knowledge with regard to the feeding habits of 
ducks, if you have any? 

A. Ducks, in my experience, will pick up any 
feed regardless of whether it is lhma beans or, IL 
would say, any [252] other type of bean that is 
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in the immediate area at the time, if they are hun- 
gry. The same as wild pigeons will clean up tione 
berries and the next day come down and feed off 
of the buds on walnut trees. 

Q. What about geese? 

A. They would be in the same category. 


Cross-Examination 
By Mr. Irwin: 


@. Mr. Bedwell, when you were at the area first 
on October 21, as you have testified, how long prior 
to October 21 had it been that you were in the 
vicinity of the Santa Clara Game Preserve? 

A. I would say a year previous. 

@. You hadn’t been there at all? 

A. JI had not. That was not my assigned dis- 
trict. 

Q. Did you not issue a statement to the Santa 
Barbara Free Press stating that you had had the 
club under observation for some time? 

A. I did not. [253] 


* ae * 


Q. (By Mr. Irwin): After October 22, did you 
talk to any representatives of the press? 

A. After the 22nd, the News Press called me. 
That was not on the 22nd, though. That was the 
Zod. 

Q. I said after the 22nd. 

A. Thatismeht. Pardon me. 
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Mr. Irwin: Task to have this marked for identi- 
fication. 
The Clerk: Defendants’ Exhibit C for identifi- 
cation. 
(The document referred to was marked De- 
fendants’ Exhibit C for identification. ) 


Q. (By Mr. Irwin): I show you Defendants’ 
Exhibit C for identification. J will not read it in 
its entirety, because it is not proper until it has 
been admitted, but I shall direct your attention spe- 
cifically to the first sentence of the second para- 
graph and ask you to read that. You are R. E. 
Bedwell ? A. That is right. 

Q. Having read that, does that refresh your 
recollection [254] as to whether or not you stated 
to any representative of the press that you had had 
the club under observation for sometime? 

A. I have never made the statement to them 
that I have had the club under observation. IL 
made the statement to them 

Q. Let’s not quibble about it. 

A. to them that the club that the club had 
been under observation and had been warned a year 
before. That is the only statement that I made to 
them. 

Q. The club had been under observation by 
whom? You say you weren’t there prior to the 
21st. A. I didn’t say by whom. 

Q. Who had had it under observation ? 
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A. I know and I understand it had been under 
observation by Agent Elder. [255] 


* * eS 


EDMUND WHITE 


called as a witness by and on behalf of the gov- | 
ernment, having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Johnson: 


Q. Mr. White, where do you reside? 

A. I am caretaker on Casper Road, Ventura 
County Game Preserve. 

Q. Is the Ventura County Game Preserve a 
private hunting club? A. Yes, ssif 

@. You are caretaker for it? A. Yes, sir. 

Q. That is your occupation, is caretaker for the 
Ventura County Game Preserve? 

A. Yes, sir. [256] 

®. How long have you been in that capacity? 
How long have you worked in that type of job? 

A. Ten years. 

Q. For10 years. During that time, have you had 
opportunity to observe the feeding habits of various 
waterfowl, ducks, geese, etc.? A. I have. 

@. Are you familiar with the feeding habits, 
specifically, of ducks, then? 

A. Well, I believe so. 

Q. Will ducks eat lima beans? A. Yes. 

®. Have you fed them lima beans? 
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A. Yes. 

@. Do they take it? A. They do. 

Q. Where did you feed lima beans to them? 

A. Well, we got a road that runs down the 
middle of our duck club. 

Q. What is your duck club again? 

A. Ventura County Game Preserve. 

Q. Where is that located, near what town? 

A. Oxnard. 

Q. Do you know where the Santa Clara River 
Game Preserve is? [257] 

A. Yes, I have an idea where it 1s. 

Q. Do you know how far your club is from 
there? A. No, not approximately. 

Q. They are both near Oxnard, is that correct? 

A. That is right. 

Q. What about geese? Will geese eat lima beans, 


too? A. I guess they would. 
Q. Pardon me? A. I think so. 
% ae % 
Q. (By Mr. Johnson): Have you ever fed them 
lima beans? A. No, not directly. 
Q. What about barley? Will ducks and geese 
eat barley? A. Yes. 


Cross-Examination 
By Mr. Irwin: 
Q. I didn’t quite catch your answer, Mr. White. 
Was your answer generally that ducks will eat lima 
beans? i Yes. 
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Q. Will all ducks eat lima beans at any time? 

A. All but the large—— 

Mr. Johnson: Well, your Honor, that is a very 
speculative question. Who knowns whether a duck 
is hungry or not? Only a duck knows that. 

Mr. Irwin: Counsel is being facetious. 

Mr. Johnson: I am not being facetious. I think 
it is an exceedingly speculative and vague question. 
I object on that ground, your Honor. 

The Court: The objection is overruled. Read 
the question again. 

The Witness: I don’t know about the small 
species of ducks. 

Q. (By Mr. Irwin): You don’t know about 
what? A. The small species of ducks. 

Q@. What I am getting at is this. There are 
lima beans and lima beans, are there not? ‘There 
are large lima beans or cull lima beans, different 
kinds of lima beans? A. That is right. 

Q. There are lima beans when they are drying 
and there are lima beans when they are wet? 

A. That’s right. 

Q. And lima beans when they are deteriorating 
and turning into fertilizer, so that when I said 
under what circumstances or what conditions, I will 
now break it down. Is [259] it your experience 
that ducks, exclusive of mallards, will eat dry lma 
bean hulls, such as we have here in Government’s 
Exhibit 12 in that condition? 

A. When a bean stays out on the levee for 24 
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hours in the fog and the dampness from the ponds, 
it has a tendency to swell up. 
% % x 
o (By Mr. item): Foam takine one, Two, 
three, four samples from Government’s Exhibit 12. 
Those are beans, aren’t they? A. Yes. 
Q. Are they swollen up? 
A. No, they are dry. [260] 
aS * a 


Q. So that I am asking you, or I did ask you 
before, and you gave us your elaboration about 
beans swelling up in 24 hours; in your experience 
will ducks eat these dried beans that are not swollen 
up? A. Yes. [261] 

% % % 


DELL A. REEDER 


called as a witness by and on behalf of the govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Johnson: 


Q. Mr. Reeder, where do you reside? 

A. I live in Ventura, about three miles east. 

Q. What is your occupation? 

A. Well, right now, I am rated as a superin- 
tendent. 

Q. Could you speak a little louder ? 
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My rating now is superintendent. 

Of what? A. Of a club. 

What kind of a club? 

Well, the Old Adobe Club. That is a duck 


A private hunting club? 

Meat vs right. 

Located near Ventura? 

That is right. 

How long have you been in the occupation of 
being caretaker there for that hunting club? 

A. Qh, all told, about 26, 27 years. [262] 

@. Where has this particular work been, what 
county or state? A. Ventura County. 

@. All that time? A. That’s Tight. 

@. You have a lot of lima beans up in Ventura 
County ? A. Yes, we do. 

@. Have you, during your experience, had the 
opportunity to observe the feeding habits of migra- 
tory waterfowl, such as ducks and geese? 

A. I have the variety we get in that locality 
only. 

Q. That is what I am asking you. Can you tell 
from your experience whether ducks will eat lima 
beans ? A. Yes, they will. 

Have you fed them lima beans? 
Yes, I have. 

Will they eat barley? 

Yes, they will. 

Have you fed them barley? 


(eo) 
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A. Yes, I have fed them barley. 


* x % 


Cross-Examination 
By Mr. Irwin: 


Q. Mr. Reeder, is there any difference in the 
condition [263] of lima beans before ducks will take 
them ? 

A. Yes, there is. The difference depends on the 
size of the beans or whether the hull is on it. 

Q. Does it make any difference whether they are 
dry or moist? 

A. No. If a bean is small enough, a duck will 
eat 1t at any time. 

Q. When you say ‘‘a duck,”’’ there are different 
species of ducks, a sprig, and so on, mallards. Is 
there any difference in your experience between 
them? For example, do you want us to understand 
in your opinion all ducks will eat lima beans as a 
natural food? 

A. Well, no, I wouldn’t say that. When I am 
speaking of feeding lima beans, about the only birds 
I have ever noticed that really come in for feed 
would be the bigger class of birds, and the sprig, 
mostly. 

Q. The sprig mostly? 

A. That’s right, in our neighborhood. 

Q. Whereabouts in Ventura County are you? 
How far are you from Oxnard, your club ? 

A. Well, it would be about nine miles; right 
straight across, 1t would be six. 
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Q. Mr. Reeder, you know Mr. Maxwell here? 

A. Yes, I do. 

Q. Did you have a conversation with him this 
morning [264] out in the hall? 

A. Yes, I did. 

Q. Is it a fact that you told him at that time 
you had never seen any ducks but a mallard take 
a lima bean ? 

A. I told him I had never found any duck with 
lima beans in but a mallard. 

@. But a mallard? A. That’s right. [265] 

* % oe 


JESSE F. THOMPSON 


ealled as a witnetss by and on behalf of the govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Johnson: 


@. Will you state your name again? 

A. Jesse F. Thompson. 

@. What is your occupation? 

A. I am chief of the branch of Game Manage- 
ment for the U. 8. Fish and Wildlife Service. 

@. Where is your office? 

A. Washington, D. C., Department of Interior 
Building. 

Q. How did you happen to be in Los Angeles? 

A. A regular tour of duty from Alaska and 
down the Pacific Coast. 
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Q. In other words, you just happened to be 
passing through? 

A. Yes, and to attend the North American 
Wildlife Conference this coming week in San Fran- 
cisco. [266] 

Q. What are your duties in this position you 
have just described ? 

A. The chief duties of the branch of Game Man- 
agement are enforcement of the federal game and 
fish laws and control of depredation of migratory 
birds to agricultural crops. 

Q. In that capacity, you are responsible for 
carrying out the regulations concerning migratory 
waterfowl? A. Yes, I am. 

Q. How long have you been in this type of work, 
Mr. Thompson ? 

A. Since 1929 with the government, and under 
civil service since 1935. 

Q. Are you familiar with the feeding habits of 
migratory waterfowl, including ducks and geese? 

A. Yes, I am. 

Q. Could you give us a general statement on the 
feeding habits of ducks? 

Mr. Irwin: Just a moment. May I ask one ques- 
tion on voir dire? 

The Court: Yes. 

Mr. Irwin: It is true that the ducks and water- 
fowl will vary in different localities in the country, 
isn’t 1t? 

The Witness: That is correct. [267] 


* *% * 
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The Court: I think a general foundation should 
be laid of the knowledge of this witness as to Cali- 
fornia ducks or, let us say, Pacific Coast ducks. 

Q. (By Mr. Johnson): Are you familiar with 
the habits of the ducks which are in the flyways 
along the Pacific Coast area? 

A. Oh, I have been in the Sacramento Valley 
and in Oregon where there are concentration cen- 
ters of waterfowl. 

Q@. Are you familiar with the Oxnard-Ventura 
area ? A. No, I am not. 

@. Are you familiar with the type of ducks that 
inhabit that area? A. Yes, I am. 

@. What kind of ducks do inhabit that area? 

Mr. Irwin: I object to that as hearsay and eall- 
ing for a conclusion of the witness. He said he is 
not familiar with the area, so how can he be fa- 
miliar with the waterfowl ? [268] 

The Court: The objection is overruled. 

%& * * 

Q. (By Mr. Johnson): Have you been, in your 
position, responsible for the receiving and examing 
of reports from these various areas throughout the 


country ? A. Yes, I have. 
Q. Would they include the Oxnard-Ventura 
area? A. I don’t reeall any from there. 


Q. Getting back to your knowledge of feeding 
habits, could you tell us the feeding habits of ducks 
that haunt the Pacific Coast flyways, the migratory 
birds ? 

A. Well, they will differ considerably, because 


Umited States of America 263 


(Testimony of Jesse F. Thompson. ) 

no one is quite sure where the ducks come from, 
that is, all of the ducks that visit the Pacific fly- 
ways. Some come from Canada, some from the Da- 
kotas, and some from Alaska, so it [269] would 
have to be a general knowledge, if it included all 
the ducks that visit the Pacific flyways. 

Q. Do they eat specific things and specific things 
only, no matter where they fly? Do they always 
look for barley or always look for something else? 

A. No, I wouldn’t say that. Generally, they eat 
the grains common to the area they are concen- 
trated in. 

Q. Do they eat grain? 

A. Well, grain and whatever type food the 
ducks take. 

Q. Will you say a duck will take and eat the 
particular vegetable or grain that 1s prevalent in a 
particular area, if he is hungry ? 

A. Generally that is true. I wouldn’t say they 
would eat all the types of grain in a community. 

Q. What about geese, are their habits very much 
the same? 

A. Very much the same. They differ in a few 
respects, not many. 

Q. Could you amplify your statement a little 
more about the feeding habits? 

A. Generally, all over the country ? 

Q. In the Pacific Coast flyways. 

A. We have the rice area in Sacramento, at 
which the ducks feed to a considerable extent. We 
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have quite a problem in keeping them out of the 
fields in the lower Klamath area. [270] They eat 
barley and grain of that nature when no rice is 
grown. 

Q. If ducks were in a lima bean area, would 
they eat lima beans, if they were hungry ? 

A. I am not so sure whether they would eat 
them or not. Perhaps they would. [271] 


* % * 


Mr. Johnson: We expected two witnesses here 
at 11:00 and they would be very brief, but they have 
not arrived. [272] 

The Court: You just offer to present them in 
rebuttal and at that time we will decide the situa- 
tion. 

Mr. Irwin: While we are here, if with that state- 
ment you are going to rest, then I would like to 
make a brief observation. Are you going to rest? 

Mr. Johnson: Yes. 

Mr. Irwin: Then, your Honor, for the Record, I 
am not satisfied on the interpretation since we have 
had the new rules. Formerly, the rule was to make 
a motion to dismiss at the end of the plaintiff’s case 
in order to entitle you to make one at the close of the 
evidence. I am going to concede the one I am mak- 
ing right now the Court should deny, but in order 
to protect my record, I will make it at this time. 

The Court: The record can show the motion has 
been made and denied. [274] 


oS esse * 
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EDWARD C. MAXWELL 


one of the defendants herein, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Irwin: 


@. Mr. Maxwell, where do you reside, sir? 

A. JI reside in Ventura County, California. 

@. You are an attorney, sir? A. Yes, si 

Q. Have you held any official position, any fed- 
eral position, at any time? 

A. I am past U.S. Commissioner for this dis- 
Tmt. 

@. How long have you resided in Oxnard? 

A. I resided in Oxnard since 1931. 

@. Have you held any other positions? I refer 
now, first, with reference to the County Bar of Ven- 
tura. 

A. In 1936, I was president of the County Bar 
of Ventura County. 

Q. During the war, did you hold any other 
position with the Federal Government? [280] 

A. I served on the Draft Board, Oxnard Draft 
Board. 

Q. We have heard a good deal about this Santa 
Clara Gun Club. First, you are a member of the 
Santa Clara Gun Club? A. Yes, I am. 

Q. Of what does the Santa Clara Gun Club con- 
sist numerically ? 

A. It has or had this past year nine members. 
The first part of 1949, it had about 14 or 15, all but 
approximately four being relatives of the McGrath 
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family and McCormick family and the Doud family. 

Q. Approximately what acreage is involved in 
the Santa Clara club? 

A. Iam not able to say accurately. We have al- 
ready referred to it as approximately 40 acres. 

Q. Do you have any club house facilities, or any- 
thing like that? 

A. No, we do not. We have an old cook wagon 
from a threshing machine that we have the numbers 
of our blinds in, and we come in there in the morn- 
ing and make our draws to go out to the club, but 
that is all the improvements, besides a little house 
we bought for utility purposes, which we have never 
used this year at all. 

Q. As a matter of fact, this so-called gun club 
is also part of a farm, a ranch, there? [281] 

A. That is correct. It is situated in the middle 
of an acreage that is owned by a corporation. 

Q. I show you Defendant’s Exhibit A and ask 
you if that depicts the Santa Clara Gun Club, what 
we call the acreage that is used by the gun club? 

A. Yes, it does, substantially. 

Q. That is a picture of the 

A. A little bit of it is not there, but most of it is. 

Q. That is a picture you caused to be taken from 
the air? A. That is correct. 

Q. As the approach of the 1949 hunting season 
was climaxing, did you, on behalf of the club, take 
any steps to contact any game wardens to find out 
what were the conditions under which you could 
shoot this year? 
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A. No, I did not take any steps myself. Warden 
Edgerton called me somewhere around three weeks 
before the season, it might have been the 8th as he 
testified, and I had a conversation with him then 
about the regulations. 

Q. Will you tell us what that conversation was, 
please ? 

A. He called me first and wanted to know the 
names of the officers of the Santa Clara River Game 
Club, and I told him that the president was Mr. 
Eugene Doud, the vice president [282] was Mr. 
Robert Maulhardt, and I was secretary and treas- 
urer. 

He stated to me that he was checking all the clubs 
to find out who the proper officers were. 

Then I asked him if there had been any change 
in the feeding regulations. He stated to me, not to 
his knowledge. 

I said, ‘‘ Well, I understood from a conversation 
I had with Inspector Earl Macklin around January 
of the same year, 1949, that the regulations had 
been changed so that clubs were permitted to feed 
up to 72 hours before shooting. 

He said he hadn’t heard of any such regulations, 
and he said, ‘‘Wait a minute and let me get it.’’ 

So I held on the phone and he came back and said, 
‘‘Well, I don’t find the regulations right now but, 
anyway, I don’t think there is anything like that in 
the regulations.”’ 

T said, ‘‘ Well, would you mind calling Karl Mack- 
lin and asking him if the regulations had been 
changed ?”’ 
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He said, ‘*‘ Well, I will call Warden Elder—Agent 
Elder.’ 

I said, ‘‘ Well, I talked to Macklin. Will you eall 
Earl Macklin ?’’ 

He said, ‘‘ Yes, I will.’’ 

I said, ‘‘Will you let me know if there has been 
any change in the regulations ?”’ 

He said, ‘‘ Yes, I will.’’ 

L don’t know whether he said after that or just 
previous [283] to that time, but he said, ‘‘We have 
told the two big clubs’’—by that he meant the Point 
Magu and Ventura County Game Preserve clubs— 
‘‘that they were to quit feeding 10 days before the 
season. We told them that this year and we told 
them that last year.’’ 

So I said, ‘‘Well, I would appreciate it if you 
would let me know,’’ and that was about the sub- 
stance of the conversation. 

Q. By the way, who were the officers of the gun 
club at the time that Mr. Edgerton called you? 

A. Mr. Eugene Doud was president, Mr. Robert 
Maulhardt was vice president, and I was secretary 
and treasurer. 

@. Did you hear again from Mr. Edgerton? 

A. No, I did not hear again from Mr. Edgerton. 

Q. You, of course, know Mr. James McCormick, 
who likewise is here with you as a defendant? 

A. Yes. 

Q. I direct your attention first to Government’s 
Exhibit 15, which is a letter dated January 14, 1949, 
addressed to Mr. James McCormick, and bears a 
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typewritten signature, A. W. Elder, U. 8. Game 
Management Agent. J will ask you to look that let- 
ter over, and I will ask you if Mr. McCormick 
showed you the original of that letter. 

A. Yes, I saw the original of that letter. 

Q. Did you assist Mr. McCormick in preparing 
a reply [284] to that letter? A. I did. 

@. I show you Defendant’s Exhibit B in evi- 
dence, which is a typewritten letter dated January 
19, 1949, addressed to Mr. A. W. Elder, signed by 
James McCormick, and ask you to examine that let- 
ter and see whether or not that is the letter you 
assisted Mr. McCormick in composing in reply to 
Government’s Exhibit 15, the first letter to which I 
directed your attention. 

A. Yes, that is the reply. I dictated it. 

(). Having in mind that reply is dated January 
19, 1949, did you ever hear, either by phone or letter, 
or any other means of communication, from Mr. 
Elder, between the date of this letter, January 19, 
1949, and the date of October 22, when you saw Mr. 
Elder on the preserves of the Santa Clara Gun 
Club? A. No. 

Mr. Irwin: All right. First, ladies and gentle- 
men of the jury, you recall there was identified as a 
eopy, and admitted by me to be a copy, of an origi- 
nal letter sent by Mr. Elder to Mr. James MecCor- 
mick on January 14, 1949, and the [285] next docu- 
ment I will read is the reply which Mr. Maxwell has 
just stated he dictated, and it went out over Mr. 
MeCormick’s signature. 
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‘‘United States Department of the Interior 
‘‘Fish and Wildlife Service 

‘*1503 Federal Bldg. 

‘‘Los Angeles 12, California. 

“14 Jan. 49 

‘“Mr. James McCormick 

‘*Diteh Road Ranch 

‘Oxnard, California 


‘Dear Mr. McCormick: 

‘‘A few days ago in a telephone conversation with 
Mr. Edwin L. Carty, I was given your name as the 
one to contact as to the facts of the recent baiting 
of the Santa Clara River Game Preserve. Please 
accept my apologies if I have your name misspelled 
as I neglected to have Mr. Carty spell it out for me. 

“‘Mr. Carty advised me that you had been told 
that it was permissible to bait the gun club during 
the closed season and up to 72 hours before shooting 
‘on the club. He also advised that this information 
was given to you by a deputy United States Game 
Warden. Mr. Carty is well known to me and I con- 
sider him a very fine person and I, acting upon his 
information that you had been misinformed, ad- 
vised him (Mr. Carty) that it would be OK to shoot 
the last of the season. [286] 

‘‘T have been ordered by my Regional Office to 
get to the bottom of this and I am at this time ask- 
ing you for your version of the reason bait was so 
placed in the ponds and dikes of the Santa Clara 
River Game Preserve. 
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‘*Yours and Mr. Carty’s cooperation in this mat- 
ter is greatly appreciated and I assure you that any 
help you can give me will be treated as confidential. 

‘‘Very truly yours, A. W. Elder, U. 8. Game Man- 
agement Agent.”’ 

% % < 

Q. Mr. Maxwell, I am going to ask you to read 
the reply. 

A. This letter is dated January 19, 1949, at Ox- 
nard, California. 

“Mr. A. Elder 

‘“U.S. Game Management Agent 
“U.S. Fish and Wildlife Service 
‘1503 Federal Bldg. 

‘‘Los Angeles 12, California 

‘“Dear Mr. Elder: 

‘Thank you for your letter of January 14th, rela- 
tive to the Santa Clara River Game Preserve. 

‘Due to the fact that there are a number of things 
I would like to discuss with you relative to the past 
and proposed [287] operation of the group, I would 
prefer to confer with you personally, rather than by 
mail. 

‘*With this in mind if you intend to come through 
Oxnard in the near future and would let me know, 
I would appreciate it or if you would prefer that I 
come to Los Angeles and see you I would be very 
glad to do so at your convenience. 

‘‘Assuring you of my appreciation of your co- 
operation and trusting that I will hear from you in 
the near future, I remain, 

‘“Very truly yours, (signed) James McCormick.”’ 
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Q. Thank you. Now, referring again to this first 
paragraph of Government’s Exhibit 15, wherein the 
writer states that Mr. McCormick’s name was given 
to him as the one to contact regarding the facts of 
the recent baiting of the Santa Clara River Game 
Preserve, would you please tell the jury just what 
the facts were that gave rise to this correspendence ? 


* % zy 


The Witness: It came out and I did not mean to 
say it. The only fact that is within my knowledge 
is that our club did not shoot for two or three shoot- 
ing days of the second half of the 1948-1949 duck 
season. 

Q. (By Mr. Irwin): Very well. I will go into 
the rest of this with some of the others, then. Com- 
ing back again to the conversation which you had 
with Mr. Edgerton, I believe you stated you did not 


hear from him again. A. That is correct. 
Q. And you placed that about three weeks before 
the season opened ? A. That is correct. 


Q. Now, then, not hearing from him, did you 
have any contact with Mr. Jack White? 

A. Yes, I did. 

Q. Who is he, to your knowledge? 

A. Jack White is the County Game Warden of 
Ventura County, and was in 1949. 

Q. Do you know that he is also a deputy federal 
game warden? 

A. I don’t know that of my own knowledge. 

Q. Did you have any contact with him before the 
last season opened on October 20, 1949? [289] 
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A. Yes. 

Q. How long before? 

A. ‘The Monday before the season opened on the 
folowing Friday. That was about the 17th of Oc- 
tober, 1949. 

Q. Did that conversation have anything to do 
with conditions as they then might exist at the 
Santa Clara Game Club? A. Yes, it did. 

Q. Did you make any request of Mr. White with 
reference to advising you as to what the conditions 
were at the Santa Clara Game Preserve? 

me ladid: 

Q. As a result of that request, did you make an 
appointment for him with Mr. McCormick ? 

A. Yes, J made an appointment with Mr. White 
and called Mr. McCormick to meet Mr. White in my 
office. 

@. Did they meet in your office? 


A. They did. 
Q. Then did Mr. McCormick and Mr. White 
leave your office ? A. They did. 


Q. Do you know where they went? 

A. I instructed them to go out to the Santa Clara 
River Game Preserve and check the club. 

Q. When you say ‘‘instructed,’’ you mean re- 
quested? [290] A. I requested them. 

Q. Did you get a report after they had been out? 

A. Idid. Mr. White came back to my office and 
stated they had been out to the club and that Mr. 
McCormick had advised him that the last grain had 
been put on the club on the 13th of October. He 
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told me he had a conversation with Mr. Spicer and 
that Mr. Spicer had advised him that there had 
been no change 


* x * 


A. Where did I leave off with my answer ? 
(The record was read by the reporter.) [291] 

A. in the regulations, that the clubs were in- 
structed to quit feeding 10 days before the shooting 
season started in October, 1949. 

Mr. White told me that he understood, in a for- 
mer conversation with Mr. Macklin, that such was 
not the case, but because of the confusion, I had 
better see Mr. Macklin myself. 

Q. Did he say anything to you about whether he 
himself had found feed on his trip to the game pre- 
serve ? 

A. Yes. He said he thought the amount of feed 
on the club was not unreasonable and would, in his 
opinion, be cleaned up by the time the shooting sea- 
son started. 

@. In response to his recommendation, not hav- 
ing heard from Mr. Edgerton, did you then contact 


Mr. Macklin? A. Yes. 
Q. Who is Mr. Macklin again, for the benefit of 
the jury? A. H is inspector Earl Macklin. 


@. Where does he have his office ? 

A. Inthe California State Building. 

@. He is the inspector in charge, is he not, for 
the State of California in the Southern California 
area? 
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A. That is my understanding. In fact, Mr. 
Macklin is sitting back there in the audience. 

Q. If I haven’t properly identified his title, L 
am [292] sure he will correct me. When was it you 
called on him with reference to the opening of the 
season ? 

A. The season opened on Friday noon, the 21st 
of October. I called in Mr. Macklin’s office at or 
about 11:00 o’clock, on the 19th of October. 

Q. Did you have a conversation with Mr. Mack- 
lin ? A. Yes, I did, ihis offiee 

Q. Was anyone else present? 

A. No, there was not. 

Q. What was that conversation? I take it it had 
to do again with what the regulations were with 
reference to the duck season and your preserve, of 
which you were a member. A. That is right. 

Q. Will you please give us that conversation ? 

A. After the usual greetings, because I have 
been acquainted with Mr. —or Inspector Macklin— 
for some years, he asked me to be seated, and I sat 
right across from his desk. He was talking on the 
telephone, and then hung up. 

I asked him what were the present feeding reg- 
ulations for duck feeding. My reason for asking 
that was that I was attempting to find out if the 
72-hour statement that I understood him to make 
when I talked to him in January, 1949, was in truth 
eorrect. 

He said, ‘‘ Well, Mr. Carty and I were at a Fish 
Commission meeting, Fish and Game Commission- 
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ers.’’ I believe he [293] said it was at San Fran- 
cisco, but it could have been Sacramento. He said 
Mr. Carty asked for an opinion of the Attorney- 
General, and after they recessed for lunch, the At- 
torney-General came in after lunch and gave the 
opinion that feeding of ducks on duck clubs could 
be done up to a reasonable time before shooting oc- 
curred on the opening day of the season. 

He said that the Attorney-General also stated that 
by ‘‘reasonable time,’’ that was the time sufficient to 
permit the ducks to clean up the feed. 

I said, ‘‘ Well, I understood that there was some 
72-hour regulation. You referred to it, I think, in 
a former conversation I had with you last spring.”’ 

He said, ‘‘ Well, that is a sort of a misconception. 
It is probably part Jack White’s fault and partly 
my fault. Last year, before the season opened, Jack 
White called me, and he wanted to know what the 
regulation was, and I repeated to him the opinion 
that we had heard given us at this Fish and Game 
Commissioners meeting by the Attorney-General of 
the State of California, and he said, ‘Well, what do 
you call reasonable?’ and I told Jack White that it 
could be 72—or Jack White said, ‘Would 72 hours 
be reasonable?’ and I said, ‘Yes, or 84. Anything 
that is reasonable in time so that the feed can be 
cleaned up.’ ”’ 

Then I said to him, ‘‘I am a little bit worried 
about [294] John Spicer. He worries me. He is not 
friendly. I wish there was some way we could get 
him acquainted with us and get his cooperation.”’ 
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He said, ‘‘Well, I had John Spicer in the office 
this week serving warrants, and I had a talk with 
him about this feeding situation and I told him 
that when he went out to examine the marsh, a duck 
marsh, that if the marsh had been substantially 
cleaned up, to use his head and be reasonable about 
aii”? 

My nickname is Hap, and he said, ‘‘ Hap, I don’t 
mean 20 or 30 sacks of grain laying around.”’ 

So I said, ‘‘ Well, he worries me.”’ 

‘“Well,’’ he said, ‘‘I will tell you. I also told 
him not to do anything without first taking it up 
with me, that I wanted to know what was going on 
out there.’’ 

I said, ‘‘That is good enough for me.”’ 

Then I thanked him and left. 

Q. Coming to the opening of the season, which 
was October 20th or October 21st—— 


A. The 21st. 
Q. You did not shoot the Santa Clara Game Pre- 
serve on the opening day, did you? A. No. 


@. When had you last been at the club yourself? 

A. I believe it was in the summer, some time, 
perhaps, [295] in August, previous to the opening 
of the hunting season. 

Q. However, on the morning of October 22, you 
did go to the preserve of the Santa Clara Gun Club? 

A. Yes. 

Q. You had your hunting license, your duck 
stamp, and everything, I take it? 

A. I had my duck stamp, and I think I had, by 
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error, the license from the year before, and Mr. 
Elder saw it was a mistake, and it was obvious, and 
he said it was all right. 

Q. And you also had a gun? 

A. Lhad my gun, yes. 

Q. Will you please tell the jury at what time you 
arrived there and what you did? Go on, in your 
own words, and give us the events of that morning, 
as you remember them. 

A. We met at a coffee shop in town and had 
breakfast. I can’t remember the exact hour, but it 
must have been somewhere around 4:00 to 4:15. 

Q. When you say ‘‘we,’’ you mean whom? 

A. 'T’he members of the club all assembled. In 
fact, I think all but two of the defendants were 
present that morning. 

After breakfast, we got in our cars and left the 
city of Oxnard and went out on what is known as 
Gonzales Road to the duck club. [296] 

x & ¥ 

Mr. Johnson: So stipulated. Your Honor, I have 
just spoken to counsel for the defense, who has 
agreed we may call our two witnesses out of order, 
to whom I referred earlier today. 
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called as a witness on behalf of the government, hav- 
ing been first duly sworn, was examined and testified 
as follows: 

Direct Examination 


By Mr. Johnson: 


@. Your name is Ed Henke? A. Yes, sir. 
Q. Where do you reside ? 
A. Ventura, California. 
Q. Mr. Henke, are you a hunter of migratory 


waterfowl ? A. Yes, sir. [802] 
@. For how many years have you been hunting? 
A. Qh, 30 years. 
Q. Where have you been hunting them? 
A. Mostly in California. 
@. Have you ever hunted up in Ventura County ? 
A. Yes, I have hunted in Ventura County. 
Q. You have killed a lot of birds in your life? 
A. Lots of ducks. 
Q@. Any geese? A. Yes, some geese. 
Q. During the course of your experience in such 


hunting, have you ever had opportunity to observe 
the feeding habits or the results of the feeding hab- 
its of ducks? 

A. Lhave watched them considerably. 

Q. Have you ever cut open any of them to see 
what they have eaten? 

A. Ihave dressed all my own game. 

Q. You have observed what is in their stomachs? 

Ay Sees, sir. 
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(). Have you ever observed whether lima beans 
have been eaten by ducks ? 

A. I have seen lots of ducks with lima beans in 
them. 

In their stomachs? A. In their necks. 
In their gullets? [303] A. Yer 

What kind of ducks? 

Mostly mallards and some sprigs, pintail. 
What about geese ? 

I have never gotten any geese with lima beans 
in them. 

Q. But from your experience, these birds which 
you have mentioned, the type which you have men- 
tioned, do eat lima beans ? 

A. Yes, they do, definitely. 

Mr. Johnson: You may cross examine. 


POPrPODO 


Cross-Examination 


By Mr. Irwin: 

@. Where do you live, sir? 

A. Jlive in Ventura, California. 

Q. In the city of Ventura? A. Yes. 

Q. What is your address? 

A. 559 South Evergreen Drive. 

Q. What is your business or occupation ? 

A. My business is gasoline distributor. 

Q. What club do you shoot out of? 

A. I don’t belong to any club or shoot in any 
elub. 

Q. When you are speaking of your experience, 


where do you hunt around Oxnard ? [304] 
A. I have hunted at the mouth of the Santa 
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Clara River and up and down the Santa Clara 
River, and over at the Point Mazu Club, outside of 
the club, where they allow the shooters to shoot that 
don’t belong to the club. 

Q. Have you ever been a game warden yourself? 


me No, sit. 
Q. Are you related to any game wardens in this 
case ? A. No, sir, no relation. [305] 


aS x ¥ 


@. Are you acquainted with any of the witnesses 
for the prosecution in this case? By that, I am re- 
ferring to Mr. Spicer. 

A. I am acquainted with Mr. Spicer, but very 
casually. 

Q. Are you acquainted with either of the Bed- 
wells? 

A. I met the younger Mr. Bedwell for the first 
time today, and I have met his father a year or two 
back. 

Q. How about Mr. Edgerton? 

A. I talked to Mr. Edgerton over the phone 


Q. That is the only way you know them? 
A. That is the only contact I have had with 


@. You are not related to any of them? 

A. No, sir. 

Q. How many times did you hunt in the vicinity 
of the Santa Clara River this last season ? 

A. Oh, I would say three times. 
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Q. What type of ducks did you take? 

A. Pintail, teal, and mallards. 

Q. Did the pintail or teal that you shot this last 
season have any lima beans in them? 
No. I never killed any teal with lima beans. 
The other ducks you mentioned was what? 
Pintail. [807] 
Did they have any? 
Not this season, but last season they did. 
By this season, I am referring to the season 
beginning October 21, 1949. A. Yes. 

Q. The mallards you have had, do I understand 
that they will take them occasionally ? | 

A. Mallards have, yes. 


OPOorOo> 


GEORGE E. GRUELL 


called as a witness on behalf of the government, hav- 
ing been first duly sworn, was examined and testified 
as follows: 

Direct Examination 


By Mr. Johnson: 


Mr. Gruell, where do you reside? 

Ventura. 

What is your occupation ? 

Professional baseball player and student. 
Are you a hunter of migratory waterfowl ? 
Yes, I am. [308] 

How long have you been hunting ? 

Oh, approximately seven or eight years. 


POoOPrPOPO PS 
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Q. Have you killed a lot of ducks and geese in 
that time? 

A. Quite a few ducks and just a few geese. 

Q. During the course of your hunting experi- 
ence, have you had occasion to observe the eating 
habits or the results of the eating habits of ducks? 

‘A. Ves: 

Q. Have you ever cut open any ducks you have 
shot down ? 

A. Yes, [ have. I clean all my own. 

Q. Pardon. 

A. I say I clean all my own game, so I do. 

Q. From your experience, do you know whether 
ducks will eat lima beans ? 

A. Yes, I have observed lima beans in their 
craw. 

Q. Have you found lima beans in ducks you have 
eut open ? A. Yes, I have. 

®. What about geese? 

No, I never have. 

But you have found lima beans in ducks? 
Yes. 

. Ducks you have shot down? A. Yes. 
Q. Whereabouts do you shoot? 

WN 


Q 

A 

Q 

A. Santa Clara riverbottom. 

Q. What kind of ducks were they ? 

A. Mallards. 

Q. Any other kind? A. Yes, a few sprigs. 


fr. Johnson: You may cross-examine. 
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Cross-Examination 
By Mr. Irwin: 


Q@. How many times were you hunting in the 
Santa Clara riverbottom last season ? 

A. Oh, I would say four or five times. 

@. With reference to this last season, and by last 
season I am referring to the season that commenced 
October 21, 1949, what kind of ducks did you get 
from the Santa Clara riverbottom during this last 
season ? 

I got sprig and spoonbills and a few teal. 
How many occasions were you hunting ? 

I said four or five, I believe. 

And you got your limit each time? 

No, I did not. 

How many ducks would you say you took 
ine the last season ? 

A. I would say two limits. 

Q. That would be about 10 ducks. How many of 
those [810] ducks had lima beans in them? 

A. None of them. [311] 


9 x c.9 


EDWARD C. MAXWELL 


LOPOobOo> 


recalled as a witness, resumed the stand and testi- 
fied further as follows: 


Direct Examination 
(Resumed ) 
By Mr. Irwin: 
Q. Let’s just get this Exhibit A up here so we 
won’t be talking of things that are too obtuse. 
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A. We came from down at the gate. He drove 
me down over to about this area, somewhere in 
there. It was dark. I don’t remember just exactly 
the time. I only had a short [313] way to walk over 
to this levee. From this levee we walked down to 
the duck blind. 

Q. May the record show you have identified what 
is called dike No. 3, or is that No. 27? 

A. On that diagram there, it is the second dike 
from the west line of the club. 

Q. Allright. Fine. Go ahead, please. 

A. That diagram is the opposite. He has these 
decoys, and there were two sets of them. He pre- 
ceded me, because I am a little slow, in walking 
down the levee there, and in the pitch dark it was 
hard for me to keep up with him, so he went ahead 
and left me, and I caught up with him as he was 
finishing up the decoys, and then we got into the 
blind. 

It was about 5:00 o’clock when we left the cook 
house. We started to shoot about 5:30 or 5:35 or 
something like that. We have certain hours at which 
you start to shoot in the mornings, and that varies 
each morning as it gets a little hghter, you shoot a 
little differently. I should say a little darker, with 
the time. 

Then we shot ducks there until we counted our 
five ducks apiece that we shot down, and then Mr. 
Robert Doud and myself decided we wanted to be 
on the safe side of our limits. You are only allowed 
to shoot five ducks per day under the law, so he went 
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out and picked up the ducks. He waded out into 
the water. I can’t wade out in the water. I stayed 
in the blind. [314] Then he called me and said yes, 
we had our 10 ducks. So then I got out of the blind. 

Q. Was it light by now? 

A. It was light by now, yes. He had walked 
around to pick up the ducks in these two ponds here, 
which are on either side of the blind I was shooting 
in with him. As he went, he collected them and put 
them on the bank and got them together. We have 
what we call duck straps, and there 1s room for five 
ducks on one side, or more. In the old days they 
held more, because you could get more then. 

As he did so, he called to me and said there was 
somebody out there that was arresting the club, and 
that he had been arrested. 

Then he started up here in the car to pick me up. 
In the meantime, James McCormick had crossed 
over from this blind where he was shooting—— 

@. Will you pardon me just a minute? What is 
that? 

A. That is the third levee east of the west road 
of the club. He just waded across the ponds and 
then he told me he understood from Mr. Carty that 
they wanted the club to quit shooting, that we were 
under arrest. 

I left and started over here, walking, and Mr. 
Doud pulled up toward me, but I did not get in the 
car, as Agent Elder said and Warden Spicer. I 
walked over to within about 100 feet of Mr. Elder, 
and he was some place in this area. I [315] don’t 
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know really where he was. I was not of a frame of 
mind by that time to pay much attention to loca- 
tion. 

I was looking at him and when I got about 100 
feet from him, he yelled at me, ‘‘ You are under ar- 
rest for shooting over baited ponds.’’ He was very 
belligerant in saying so. I walked right up to him. 
He was standing towards the front of his car. 

He said, ‘‘What is your name?’’ I told him my 
name was Edward C. Maxwell. 

He said, ‘‘What is your occupation?’’ I told him 
I was a lawyer. 

Then he said, ‘‘What is your address?’’ I told 
him my address was 326 South Eighth Street. 

I said, ‘‘Now, what is your name and what is your 
occupation?’’ Because at that time I did not know 
who he was or what he was, and then he pulled out 
a card and handed me a ecard, and on it was his 
name. 

I said, ‘‘Well, I don’t understand. What is this 
setup anyway ?’’ I said, ‘* This club was shot on yes- 
terday. The warden was out yesterday.”’ 

He said, ‘‘You had your warning.”’ 

I said, ‘‘Who had their warning ?”’ 

He said, ‘‘I warned Mr. Carty last year.’’ He 
said, ‘‘You have had your warning.”’ 

I said, ‘‘Well, Mr. Carty isn’t an officer of this 
club. [316] Why didn’t yau take this up with the 
club. [816] Why didn’t you take this up with the 
and asked you to either come up and see us or let 
us come down to see you to talk this over with you.”’ 
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He said, ‘‘You didn’t answer what I said in the 
letter.’’ 

I said, ‘‘I know, but it was not through lack of 
cooperation. ”’ 

He said, ‘‘Well, you had your warning.’’ He kept 
repeating it and repeating it, and I was getting 
angrier all the time. 

I said, *‘Why do you think it is a warning to our 
club when Carty isn’t even an officer ?’’ 

He said, ‘‘ He is president.”’ 

I said, ‘‘ No, he is not.”’ 

He said, ‘‘ He was president last year.”’ 

I said, ‘‘ No, he was not president last year or this 
year. Eugene Doud is president and Robert Maul- 
hardt is vice president and I am secretary and 
treasurer. Why didn’t you get in touch with us?”’ 

He said, *‘ You have had your warning,’’ and that 
was the end of that. 

Then he started quoting from the Migratory Bird 
Act and handed me a pamphlet, and I said, ‘‘I have 
got several of those.’’ 

He said, ‘‘There wasn’t anything else I could do.”’ 

e [[3817] said, ‘‘You can find a handful of grain 
on the marsh, pick up handsful,’’ he said, ‘‘of the 
grain on the marsh.’’ 

I said, ‘‘With the amount of ducks that are here, 
how long would a few handsful of grain last with 
all the ducks that are here ?’’ 

He said, ‘‘I could go around and scoop up three 
or four boxes full.’’ 

He did not say he could go over to the club and 
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in lots of places pick up three or four buckets full. 

I said to him, ‘‘Mr. Elder, how long would it take 
all the ducks in this duck club today to eat up three 
or four buckets of grain that you could pick up on 
this marsh?’’ He did not answer me. 

Then I said, ‘‘You know, I am beginning to get 
an inkling of this case.’’ I said, ‘‘This case has a 
rotten smell to me.”’ 

There were four State game wardens and a fed- 
eral agent to arrest 14 fellows shooting out there on 
a marsh, and there wasn’t any of those men that 
hadn’t lived in Ventura County almost as long as 
these wardens, or longer than these wardens have 
been wardens, and many of these wardens know 
most of the men and myself by our nicknames. 

So I said, ‘‘This smells rotten,’’ and I was get- 
ting very angry, and I said to Agent Elder, ‘‘ You 
know, I have always been sympathetic towards an 
officer enforcing the law in the line of duty, but I 
hate your guts for the way you are handling [318] 
this case.’’ 

That just about wound up our end of the deal. 
He asked for my badge and for the stamp, and then 
he told me—one more thing was said. I said, ‘‘Are 
you going to confiscate the ducks ?”’ 

He said, ‘‘Well, you know what we are going to 
do with the ducks. You know the federal law as well 
as I do.’’ His words struck my sense of humor a 
little bit and I said, ‘‘I am frank to tell you that I 
have a hard time keeping up with the California 
law in this state, and I don’t know the federal law.”’ 
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So I did not know the answer to the question until 
he called me. Then T left. 

All the time this conversation took place, Mr. 
James Robert Doud stood right there by my side, 
and some of the time, if not all, Mr. John Spicer 
was there. He made the remark that there was 
nothing said by him to me, but Mr. John Spicer 
walked up to me after Mr. Elder had accosted me 
and said, ‘‘ Well, well, imagine seeing Hap Maxwell 
here,’’ and shook hands. 

Q. Now, Mr. Maxwell, pursuant to my request, 
did you make certain experiments with spreading 
grain on the water of the ponds of the Santa Clara 
Game Club and then thereafter take pictures? 

A. I did. [819] 

@. When was that experiment made? 

A. That experiment was made last Saturday af- 
ternoon at approximately 2:00 o’clock. 

(). Who was with you when the experiment was 
made? 

A. <A photographer by the name of Phil Living- 
stone and Mr. Vincent Doud, one of the defendants. 

Q. The photographer is a professional photog- 
rapher ? A. That is correct. 

@. Where was the experiment made? 

A. It was made on the corner of one of the ponds 
of the duck marsh that still had water in it. It was 
made on this marsh right there, the most westerly 
pond, northerly pond west of the west line and north 
of the center, so-called center road. 

Q. By the way, before I forget it, on this morn- 
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ing of October 22, going back a second, where were 
the ducks congregated, if any place, what part of 
the marsh? — 

A. Why, you mean when we first went on? 

Q. That’s right. 

A. I have no idea. It was pitch dark. 

Q. Did you notice any ducks seated on the dike 
or the levee there that morning ? 

A. No. It was pitch dark when we went out 
there, and when they start to shoot, they raise up in 
flight. 

Mr. Irwin: Will you mark this for identification, 
please? [320] 

Well, will you mark all of these as they are in se- 
quence, please? 

The Clerk: Defendant’s Exhibits D, H, F, and 
G for identification. 

Q@. (By Mr. Irwin): This experiment you con- 
ducted, was that conducted with grain ? 

A. It was conducted with the identical type of 
grain placed on the marsh by the club. It was the 
same grain taken out of about 45 pounds that re- 
mained unused after the duck season was over. 

Q. As secretary and treasurer of the club, do 
you know how much grain was purchased prior to 
the opening of the season for use on the game pre- 
serve ? 

A. There was 80 sacks, according to the invoice. 
J did not see the sacks. 

Q. You had nothing to do with when it was 
spread or the division of it, so I will have to get 
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that from Mr. McCormick, but it was left over, 
was it, about 45 pounds in one sack, with which 
you made the experiment to which I am about to 
direct your attention? A. That is right. 

Q. Now, I show you Defendant’s Exhibit D for 
identification and ask you what that is, and if you 
know whose hand that is appearing over that 
bucket. 

A. Yes. That is a portion of a bucketful of 
the [321] grain that we took out of the sack I just 
referred to, and that is my left hand in which the 
grain reposes, and my right hand is balancing the 
bucket. 

Q. Now, then, I show you Defendant’s Exhibit 
E for identification and ask you to tell me what that 
represents. 

A. Yes. I stood almost where this picture is 
centered, not quite, but almost, and took from the 
bucket that you see in this picture, or Exhibit EH, 
the same one you referred to, Exhibit E, I took 
18 handsful of grain and threw them in the corner 
there at the edge of the water, and that is the grain 
that you see in the bottom of the water, and the 
top is just the waste, there was wild celery seed, 
and the top is not all grain, and along the edge 
of the water isn’t grain, either. 

Q. You were right there and watched the effects 
of your first scattering these 18 handsful of 
grain, and then you directed this picture be taken 
as the result? A. Yes. 
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Q. That picture was taken about how long after 
you scattered the grain? 

A. I would say not over a minute or two. 

Q. Who is this gentleman that appears with the 
bucket in his hand? 

A. That is Mr. Vincent Doud, one of the de- 
fendants. 

Q. Now, then, I show you Defendant’s Exhibit 
HF for [322] identification and ask you was that 
taken at approximately the same time and place? 

A. Yes. 

Q. Do you know what that represents ? 

A. Yes. That represents a picture of the grain 
thrown on the water, two handsful, by Mr. Vin- 
cent Doud. That was taken, however, at a differ- 
ent place than the grain that I threw in the water 
there in Exhibit E. It was taken across on the 
first levee east of the west road, about 25 or 30 
feet north of the middle road. 

Q. I show you Defendant’s Exhibit G for iden- 
tification and ask you if you will tell us what that 
shows. 

A. That is a picture of four handsful of grain 
taken approximately a minute after it hit the water. 
That was put in there by Mr. Vincent Doud, one 
of the defendants. [323] 

% 


* * 


(The photographs referred to were received 
in evidence and marked Defendant’s Exhibits 
D, E,. F, & G.) 


Q. Exhibit E was how many handsful ? 
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A. 18 handsful placed there by me. 

@. And Exhibit F? 

A. Exhibit F was two handsful placed by Mr. 
Vineent Doud, and Exhibit G was the four hands- 
ful. [334] 

% * * 
Cross-Examination 
By Mr. Johnson: 


Q. You testified that the acreage of the Santa 
Clara Game Preserve, the Santa Clara River Game 
Preserve, is a total of 40 acres. You don’t mean 
to say that the area depicted in that diagram 
amounts to 40 acres, do you? 

A. I don’t believe it does, no. 

Q. Approximately how many acres are con- 
tained in the area in which the ponds are located? 

A. I don’t know, but I would imagine, or my 
best judgment would be somewhere around 20, 
something like that, more or less. 

Q. Referring to your conversation with Mr. 
Earl Macklin which, according to your testimony 
on direct examination, took place on the 20th of 
October, would you state that Mr. Macklin told you 
that all grain must be cleared up before you start 
shooting, no matter when it is put out? 

The Witness: Could I have that question read 
to me, please? 


(Question read by reporter. ) 


A. He stated that the Attorney-General had 
given an opinion that the grain should be cleaned 
up. [342] 
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Q. He did tell you that, did he not, that no mat- 
ter when you put it out, whether it was 72 hours, 84 
hours, or even 10 hours, it had to be cleaned up be- 
fore the hunting season opened and you started 
shooting? 

A. I don’t recall that he made that statement. 
He made the statement to me that he had talked 
to John Spicer and told him to use his good judg- 
ment, and if the grain was sufficiently cleaned up, 
to use his good judgment in that respect. 

Q. Is it your testimony then that Mr. Macklin 
did not himself personally tell you directly that all 
grain and all other feed put out on the premises 
of your club must be cleaned up before you started 
shooting; is that your testimony ? 

A. Idon’t remember him saying that. 

Q. I think you testified, too, that Mr. Macklin 
told you that he notified Spicer to contact him, that 
is, Mr. Macklin, should he find any grain or feed 
upon the premises of the club? Is that what you 
testified to? A. No, he didn’t say that. 

@. What did he say? 

A. He said, ‘‘I told John Spicer not to do any- 
thing in any event without first taking it up with 
me,” 

Q. Well, that was referring, of course, to this 
business of feeding and a possible violation? [843] 

A. Yes, I imagine so. 

Q. Isn’t it a fact, Mr. Maxwell, that Mr. Mack- 
lin did not say quite that, that he said that he would 
tell Spicer or had told Spicer to contact either him, 
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Macklin, or his immediate supervisor, which was 
Captain Hecker ? 

A. I have no recollection that he said that, no. 

Q. You are not sure? 

A. The reason I don’t believe he said that was 
because he said, ‘‘ Without first taking it up with 
me so I would know what was going on up there.”’ 

Q. He said what? 

A. He said, ‘‘I told Johnnie Spicer in any event 
not to do anything without first taking it up with 
me so I would know what was going on up there.”’ 

@. Do you deny that he said to take it up with 
him or with Spicer’s immediate supervising officer ? 

A. I have no recollection that he made that 
statement. 

@. But you do recollect these other things to 
which you have testified that took place during the 
conversation ? 

A. That is correct. I also had another conver- 
sation. 

Q. Excuse me, if you will, please, but let’s stick 
to this one conversation for a while. You stated 
that you told Mr. Macklin that you thought Spicer 
was not very friendly to [3844] you, and so forth. 
As a matter of fact, didn’t you tell Mr. Macklin 
at that time that Mr. Spicer had never accepted 
invitations to hunt on your club? 

A. Imight have. That is possible. 

Q. And didn’t Mr. Macklin reply that as a mat- 
ter of policy he directly discourages all wardens 
under him from accepting such invitations? 
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A. He might have said that. 

Q. Did he say that? 

A. I don’t remember, but he might have. I 
wouldn’t deny it. 

Q. You had a telephone conversation with Mr. 
Macklin on the 10th of October, didn’t you, on or 
about the 10th? A. The 10th of October? 

Q. Yes, a telephone conversation. 

A. With reference to feeding? 

@. Yes. 

A. I don’t recall that. I might have, but I don’t 
recall that. 

Q. Let’s see if this will help you. Didn’t you 
have a telephone conversation on or about the 10th 
of October with Mr. Macklin, at which time Mr. 
Macklin told you you could feed on your club if 
it was cleaned up before shooting? 

A. I don’t recall that. 

Q. But you do recall the occasion on which you 
had a [345] conversation with him on the 20th of 
October ? 

A. Yes, I do. I went to his office. 

Q. Isn’t it true you had a telephone conversa- 
tion with Mr. Macklin on the following Monday 
after you were cited for the violation in issue in 
this case? A. J did. 

Q. Didn’t you admit to Mr. Macklin at that 
time there had been some feed on the premises on 
the day on which you were cited for the violation? 

A. I might have said there was some beans. 
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Q. What about barley? Did you May anything 
about barley ? 

A. I have no recollection of saying there was 
any barley on there. 

Q. But you do recall saying there were beans? 

A. Yes, probably I did. 

Q. Mr. Maxwell, referring to Defendant’s Ex- 
hibit B, you state you dictated that letter? 

A. Yes, sir. 

@. And Mr. McCormick signed it? 

me Yes, sin 

Q. Were you familiar with what was said in 
that letter, that is particularly with regard to the 
letter of January 14th, which Mr. Elder wrote to 
you? A. Yes. To me? [346] 

(). Excuse me. To Mr. McCormick. 

A. I had that letter before me when I dictated 
this one. 

(). What was the reason for your dictating it in- 
stead of Mr. McCormick, or writing the letter? 

A. Mr. McCormick came in to see me about 
writing the letter, because we had had some diff- 
culty with the—we had been unable to shoot the 
club for three shoots prior to that letter. 

Q. What was the reason for being unable to? 

A. Of my own knowledge, I don’t know. 

Q. Were you an officer of the club? 

A. Iwas and I am. 

Q. So you did have some knowledge of the 
reason for your not being able to shoot? 
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A. No first-hand knowledge. I was told. 

ee * ce 

@. (By Mr. Johnson): Leaving that subject 
for a minute, Mr. Maxwell, and referring to the 
date of the 17th of October, when you stated you 
had a conversation with County Game Warden 
White, [847] I think you stated—correct me, if 
I am wrong—that he told you that there was an 
amount of feed on the premises of your hunting 
club, but that it was not, in his opinion, an un- 
reasonable amount. Is that what he said? 

A. Yes. But I would like to correct the state- 
ment. I was thinking of that date during the lunch 
hour, and it was on Tuesday, the 18th, that I had 
that conversation, instead of Monday, the 17th, 
but he did tell me after—he came in and said he 
had checked the club with Jim McCormick, and 
that while there was feed on there, it was his opin- 
ion that, considering the ducks there and the amount 
of feed that remained, it should be sufficiently 
clean up. 

Q. What kind of feed was there? 

A. He didn’t say 

Q. Did you know? 

A. No. I never saw the marsh. 

Q. You didn’t know when it was placed there, 
either ? 

A. No, I did not. I knew—no, I did not. 

Q. Because you are a lawyer, you mean you are 
making the proper answer in saying you don’t 
know of your own knowledge, is that it? 


300 Edwin L. Carty, et al., vs. 


(Testimony of Edward C. Maxwell.) 

A. I was told, but I do not know of my own 
knowledge. In the face of the court’s admonition, 
I am trying very hard to abide by his admonition. 

Q. Do you keep a register of people who shoot 
at the [848] Santa Clara Club, a register of the 
people shooting on a particular day ? 

A. I don’t myself personally. 

Q. One is kept? 

A. I am not sure. I think there is one, but I 
am not sure it is kept regularly. 

Q. You are an officer of the club? 

A. Yes, but I have nothing to do with that 
record. 

Q. To the best of your knowledge, a register 
is kept of those who shoot on the club? 

A. I don’t know. There may be a record kept 
of the men who bring guests, because there is a 
guest fee, but I am not sure. 

@. As a matter of fact, you know there was one 
kept in the season of 1948, don’t you, 1948 and 749? 

A. No, I don’t know. I know they keep some 
record for guests, but I have never inspected the 
guest book. Mr. Eugene Doud, president, simply 
went over the books, came into my office and said, 
‘‘These men owe so much for guests,’’ and I had 
my secretary mail out the bill. 

Q. As a matter of fact, Mr. White, a County 
Game Warden, has shot on your club, hasn’t he? 

A. Qh, yes. 

Q. Quite often? 

A. Well, he has shot several times a season. I 


Umted States of America 301 


(Testimony of Edward C. Maxwell.) 
would [349] not know how many. He shot as my 
guest on occasions. 

Q. But Mr. Spicer never shot on your club that 
you know of? 

A. No, not to my knowledge. 

Q. But you have asked him to hunt on your 
club? 

A. I may have, although I don’t remember 
whether I did or did not. 

Q. Do you remember telling Mr. Macklin that 
you had asked Mr. Spicer to hunt on your club 
and he had refused the invitations? 

A. I don’t remember saying that I had. 

@. That he had been invited? 

A. I might have. 

Q. Did either of the wardens Bedwell ever hunt 
on that club? 

A. Not on the days I was there. You know, I 
ean’t hunt every day. 

Q. Since you learned from Mr. Macklin that the 
policy of his office is to instruct wardens not to 
accept such invitations, you haven’t issued any, 
have you? A. Me personally? 

Q. Yes. A. I think I have, perhaps. 

Q. But you do realize it is not the policy of the 
game wardens to accept such invitations ever since 
you talked [350] to Mr. Macklin? 

A. No. The only game warden I have even in- 
vited to shoot on the club that I have any recollec- 
tion of was County Game Warden Jack White. 

Q. But you do recall what I asked you before, 
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that Mr. Macklin had told you it was not the policy, 
or it was the policy of his office to discourage game 
wardens from accepting such invitations? Do you 
remember I asked you that question? } 

A. I remember you asked me, and I don’t think 
I said I remember, but I said he might have said 
so. It might have occurred, too. 

@. You referred to these rest ponds, Mr. Max- 
well. Could you tell the court and jury again where 
they are located? I don’t know if you did tell them. 
Would you tell them where they are located? 

A. Do you wish me to point that out on the 


map? 
Q. Could you refer to my humble little diagram 
here? A. That is not very accurate. 


Mr. Irwin: Let’s use the exhibit. 

Q. (By Mr. Johnson): It shows the location 
of the ponds, and presumably there were certain 
ponds that were used, right, for rest ponds? 

A. No. 

Q. What are rest ponds? [351] 

A. We call rest ponds the area over which there 
is no shooting. 

Q. Are they these squares that are depicted in 
this picture, Government’s Exhibit No. 1? Would 
it be in one of those? 

A. Over here, if there were no water over here 
or very little water, into this area, they would be 
rest ponds, over in here. 
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Q. In other words, this might be a rest pond, 
this particular one here? 

A. It could be, yes. 


@. Or this one? Awe Wes. 
Q. What were being used as rest ponds on the 
22nd of October ? A. I don’t know. 


@. You don’t remember ? 

A. I didn’t see any. It was dark when I came 
on the club, and I came off directly, as I told you, 
I came off of there and came right on down. 

Q. When you have a rest pond, though, you 
don’t hunt over it, isn’t that the idea? 

A. Asa rule, we don’t hunt over the rest pond, 
no, although if the hunting is slow, sometimes the 
men go out and walk through the area, or if there 
is a crippled duck there, [852] the men pick it up. 

Q. But generally, you don’t? 

A. That is correct. 

Q. Don’t you generally agree which particular 
pond or area is to be a rest area? 

A. We do not. 

Q. How do you know which are the rest ponds? 

A. Because they are areas which don’t have 
much water in. You can’t shoot ducks much over 
areas where you do not have water. 

Q. Isn’t it true that these last two ponds here, 
these easternmost ponds or squares were rest ponds 
on the 22nd day of October? 

A. As I stated to you a few minutes ago, I don’t 
know, because I did not see them. I was not over 
that far. I was in the east end of the club. I came 
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out in the dark and came right straight back to 
where Mr. Elder was sitting, and I paid no atten- 
tion to those ponds. 

Q. You didn’t have any understanding about 
where the rest ponds were? A. No. 

Q. You stated that you had seen an invoice for 
80 sacks of grain and that the grain which had 
been used in the experiment, photographs of which 
counsel has submitted in evidence—excuse me—you 
stated you saw an invoice representing [353] those 
80 sacks, correct? 

A. Isaw an invoice for 80 sacks. 

@. Did you see any of the sacks? 

A. I didn’t see any of the sacks excepting the 
sack that was taken out on the club last Saturday 
afternoon. 

Q. Those were the same sacks that contained 
the grain that had been put on the club prior to 
October 22nd, the same shipment? 

A. Mr. Vincent Doud—yes. 

Q. How many pounds did each of those sacks 
contain ? A. I don’t know. 

Have you ever known? 

Only what I was told. 

What were you told? 

They averaged 90 pounds. 

Each sack? A. Hach sack. 

Mr. Maxwell, are you admitted to practice 
Batore the Federal Bar? 

A. Yes, or I was at one time. I don’t know 
whether it has to be renewed. 


SOPOPO 
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Q. I think it is still good. You are familiar 
with the interpretation of laws and regulations, 
are you, as an attorney ? 

A. What laws and regulations? [354] 


* ZS * 


Q. (By Mr. Johnson): You are familiar with 
the regulation concerning the baiting of migratory 
waterfowl ? A. Yes, I read the regulation. 

Q. Did you ever attempt to interpret it in the 
light of your legal knowledge? A. No. 

@. Did you ever make any research into the 
question of just what one can do with regard to 
baiting and feeding? 

A. No, except through the sources that I have 
just testified to today. 

@. I mean other than that, I mean directly as 
an attorney did you ever attempt 1t? A. No. 

Q. You never attempted to advise your club or 
its members of what are the rights under that bait- 
ing regulation? 

A. No. We knew, as I had been told by-—— 

Q. You are familiar with the 


* ae & 


The Witness: I knew, as I had been told by 
County Game Warden White, State Game Warden 
Edgerton, and Inspector Karl Mackhn. 

Q. (By Mr. Johnson): You realize, of course, 
that this is a federal regulation? AY I do: 

Q@. And you realize, also, as an attorney, that 
the Attorney-General of the State of California 
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is not the one to give the interpretation of the regu- 
lation? [356] 

A. No, I did not know that I realized that. 

Q. Do you now realize it? A. Wo. 

Q. Wouldn’t you agree a decision of the Circuit 
Court of Appeals in San Francisco, which is a 
Federal court, as to what is the law or the inter- 
pretation to be placed on this baiting regulation, 
is the law? A. I think that is correct. 


*¥ € £ 


Q. Now, referring again to your conversation 
with Mr. Macklin, [3857] did you tell him how many 
sacks of barley had been placed out on the premises 
of the Santa Clara Hunting Club? 

A. Idon’t recall that I did. 

Q. You don’t remember telling him that you 
put out forty 90-pound sacks? 

A. No. May I explain my answer? 

The Court: Yes, I think you can explain it. 

The Witness: Inspector Macklin that day was 
very busy. He was on the telephone in the half 
hour I was in his office, I imagine at least two- 
thirds of the time, and it was in between calls that 
we were able to converse, and we were constantly 
being interrupted by important conversations which 
he had to make, but I do not recall mentioning any- 
thing about how many sacks of barley were put 
out on the premises. 

Q. (By Mr. Johnson): Thank you. Now, Mr. 
Maxwell, what kind of photograph was used to 
take these pictures, if you recall or if you know? 
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A. I don’t know. 

Q. Did you see the photograph, or I mean the 
camera ? A. Isaw the camera. 

Q. What did it look like? 

A. There is a square and you have to look down 
into it, and it looked like he had plates he had to 
move, and he had me look down into it myself so 
that the angle of the camera would truly reflect 
the depth of the water. I wanted it [358] in certain 
positions, which I felt were comparable, and L 
testified before that he took the picture of myself 
where I had put the grain, the 18 handsful of grain. 
I checked that with my own eyesight. 

@. Did you walk down in the water at all? 

A. No. 

Q. Did anyone else? A. No. 

Q. You didn’t muddy up the water with your 
hands, or anything? 

A. Nobody had their hands in the water. 

@. You just threw the grain in the water and 
then photographed it? 

A. That is correct. The grain sunk to the bot- 
tom and all this chaff and stuff stayed on the top. 
I backed off of there, of the road, and Mr. Vincent 
Doud leaned over like he is there. 

Q. How long after you threw this grain into the 
water or on the water, or both, were the photo- 
graphs taken? 

A. You mean the photograph of the 18 hands- 
ful that I threw on the water, Exhibit EK? 

@. Yes. 
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A. I would say a minute or two at the most. 

Q. With regard to these, how soon after the 
grain was thrown out there were G and F taken? 

A. About the same interval of time. 

Q. Referring to defendant’s Exhibit D, what 
are those in there in the barrel, if you know? 

A. In that bucket? 

Q. Yes. 

A. That is the same grain and all the different 
weeds, such as wild celery and all that, that we 
got out of the sack containing the 45 pounds and 
put in here. We simply lifted up the sack and 
poured about a quarter or a third of the bucket 
full, and then I just picked that up, because I was 
going to put that in, and I wanted my hands to 
show. 

That, you say, contains about 45 pounds? 
About 45 pounds. 

Did you weigh it? 

No. [am just approximating it. 

It was a 90-pound sack and it was about 
half full then? A. Just about half full. 

Q. As a matter of fact, Mr. Maxwell, on Oc- 
tober 22nd or October 21st, and for the 10 or 12 
days previous to that, at least, you realized that 
it was unlawful that bait be on the pond at the 
time you are shooting during the hunting season, 
did you not. A. Will read that question? 

Q. Let me put it this way. You knew then, on 
October 22nd [360] and on October 21st, that it was 
unlawful to shoot over baited ponds, did you not? 


OPope 
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You knew that the grain had to be cleared up be- 
fore the hunting season opened and _ shooting 
started ? A. Substantially, yes. 

Q. What do you mean by ‘‘substantially’’? 

A. I understood and I still think that if the 
grain is substantially cleaned up on the club, that 
that sufficiently comphes with the Act. 

Q. I will show you Government’s Exhibits 2, 
3, 5, 6, 7, 8, and 9, and ask you if, in your opinion, 
the scenes depicted in those photographs reflect 
that the bait, if it is bait on the premises, is sub- 
stantially cleaned up. 

A. No, I wouldn’t say that the pictures depict- 
ing the beans here, I wouldn’t say that that was 
substantially cleaned up. 

Q. More particularly referring to Government’s 
Exhibit No. 2, which I believe shows barley, at 
least it looks like barley, will you say that is sub- 
stantially cleaned up? 

A. No. For that particular spot, I would say 
that there is 

Q. Go ahead. 

A. Oh, maybe I don’t know. It is awfully hard 
to judge barley. 

Q. Would you say it is substantially cleaned 
up in [861] that particular spot? 

A. No, that particular spot has a little grain, 
more than I would consider substantially, but not 
very much. It is pretty hard to judge barley. 

Q. Referring to Government’s Exhibit 4 which, 
according to the testimony of some other witnesses, 


310 Kdwin L. Carty, et al., vs. 


(Testimony of Edward C. Maxwell.) 

represents a scene where barley was placed on the 
premises, would you say it has been substantially 
cleaned up at that particular spot? 

A. If those spots were 

Q. I am talking about that particular spot. 
Would you say it is substantially cleaned up in 
that particular spot? A. Yes, I would. 

Q. Would you say that the lima beans had been 
substantially cleaned up in all the other photo- 
graphs, according to the scenes depicted? 

A. I think I said I would not consider that sub- 
stantially cleaned up, if that were grain. 


Redirect Examination 
By Mr. Irwin: 
@. Just a moment. Do I understand, Mr. Max- 


well, you are conceding with Mr. Johnson, that 
beans are bait? A. I do not. [862] 


(Witness excused.) [863] 


ROSWELL C. WELCH 


called as a witness on behalf of the defendants, 
having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Irwin: 
Q. Mr. Welch, what is your occupation? 


A. I am a game warden employed by the Di- 
vision of Fish and Game of the State of California. 
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Q. Were you so engaged in October of last year? 

ine J was. 

Q. How long have you been engaged in con- 
servation work? A. For nearly 21 years. 

Q. Where were you working on the 21st day of 
October, 1950? 

A. In the duck areas of southern Tulare County 
and northern Kern County. 

@. With whom were you working? 

A. I was working with the warden of Kern 
County, Lester Arnold, and Mr. Long, Warden 
Ellis, Warden Riley, Warden O’Reilly, Warden 
O’Brien, and Agent Elder. 

Q. Were you with Agent Elder at any time dur- 
ing that [864] day when you were away from the 
rest of the agents? A. I was. 

Q. While you were with Mr. Elder, was any 
comment, any remark made by him about any situa- 
tion at Oxnard? A. There was. 

Q. This was what time of the day on the 21st? 

A. Approximately at noon on the 21st of Oc- 
tober. 

Q. What did Agent Elder say to you, what did 
he say? 

A. He said that he had a report that there had 
been some feeding of ducks on the club of which 
Mr. Carty was a member. 

Q. Now, Mr. Welch, in the 21 years that you 
have been a game warden, you have had experience 
with different types of feed that ducks will eat, that 
are attractive to ducks, have you not? 
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A. I have. 

Q. Has your work taken you in areas where 
lima beans are found? 

A. Not in the time I have been working, but 
prior to that time, around the Monterey-Salinas 
Valley area. 

@. Have you any opinion as to whether or not 
beans are duck food? 

A. To my knowledge, they are not eaten by 
ducks. 

@. In this conversation you had with Mr. Elder, 
did he express any opinion to you as to what 
he thought about [865] beans with reference to 
whether or not they are duck feed ? 

A. He said he didn’t believe beans constituted 
a bad factor in baiting of ducks. 

Q. He said what? 

A. He said he didn’t figure lima beans consti- 
tuted a bad factor in the baiting of ducks. 


Cross-Examination 
By My. Johnson: 


Q. He said ‘‘a bad factor.’’ Did he say what 
he meant by ‘‘bad factor’’? 

A. I -won’t say he used those words. 

Q. He didn’t say ducks won’t eat lima beans, 
did he? 

A. No, he did not say ducks won’t eat lima 
beans. 

Q. You say to the best of your knowledge ducks 
won’t eat lima beans? 
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A. I have never heard of ducks eating lima 
beans. 

Q. What is your knowledge? 

A. On the Elkhorn Slough years ago, I used to 
shoot there, and some of the farmers—at that time 
it was legal to put out feed to attract ducks, and 
they might have some lima beans and we put them 
in a pond, and they were not touched by anything. 
They laid there and rot. 

Q. Did you see them putting them on the ponds? 

A. We put them there ourselves. [366] 

Q. Did they sink to the bottom? 

A. No, they didn’t. 

Q. You mean to say a duck will never eat lima 
beans ? A. To my knowledge, they won’t. 

Q. Isn’t it true if a duck is hungry enough, he 
would eat lima beans? 

A. I don’t know. I never saw them that hungry. 

Q. You don’t know for sure that they don’t eat 
lima beans? 

A. No, but to my knowledge, they don’t. 

Q. Referring to this conversation of October 21 
that you say took place about 12:00 noon between 
yourself and Agent Elder, are you sure that con- 
versation didn’t relate to an incident in the 1948- 
49 season? 

A. I wouldn’t state positively that it didn’t. 

Q. In other words, it might have related to the 
season of 1948-49, rather than to this last season, 
is that true? 

A. There is a possibility that it might have. 
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Q. You are not sure that it related to this last 


season ? &. No wt an»not: 

Q. You stated, I believe, you have spent 21 
years in the service? A. Yes. 

Q. And that prior to that time you had been 
in a lima area? [367] A. Yes. 

@. But during that 21 years, you haven’t been 
in the lima bean area? A. No, I haven’t. 


Redirect Examination 
By Mr. Irwin: | 


@. In reference to cross-examination of govern- 
- ment counsel, was anything said by Mr. Elder that 
he was expecting a telephone call? 

A. I can’t recall that there was. 


Recross-Examination 
By Mr. Johnson: 


@. How many times have you discussed this case 
with Mr. Carty? A. Only that one time. 

@. What one time? 

A. Will you ask that question again? 

@. Yes. How many times have you discussed 
this case and your testimony with Mr. Carty? 

A. I think it was the 31st of October I first dis- 
cussed [368] it with him. 

Q. How long have you known Mr. Carty? 

A. I have known Mr. Carty six or eight years. 
I can’t recall 
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®. Has he been on the Fish and Game Commis- 
sion all that time that you know of? 

A. Not all that time. 


Redirect Examination 
By Mr. Irwin: 
@. You also discussed your testimony with Mr. 
Elder, did you? He talked with you before you 
got on the stand, too, didn’t he? A. Yes. 


CARLOS GETMAN 


called as a witness on behalf of the defendants, 
having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Irwin: 


Q. What is your occupation, Mr. Getman? 

A. I am a State Fish and Game Warden. 

Q. On the 14th of October, where were you tem- 
porarily stationed in 1949? 

A. I wasin Ventura County. 

Q. You know Mr. James McCormick, do you 
not? 

A. I am acquainted with Mr. McCormick. 

Q. Did you have occasion to see him on the 14th 
day of October? Aw daa, 

Q. By the way, the reason I am asking you 
these exact dates, is it part of the regulations of 
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you game wardens that you keep a diary and record 
of your activities, the people you see and the things 
you do, in connection with your duties? 

A. It is. 

Q. You have refreshed your recollection from 
your diary as to the date you talked to Mr. Mc- 


Cormick? [370] A, That istmeht 
Q. You say you saw him on the 14th day of 
October? A. That is correct. 


@. Where did you see him? 

A. In Ojai, California. 

Q. That would be about seven days before the 
opening of the duck season? 

A. That 1s correct. 

®. This is 1949, this last October ? 

A. That is correct. 

Q. Did Mr. McCormick make any request of 
you in connection with the Santa Clara Game Pre- 
serve ? A. He did. 

Q. What was that request? 

A. I might correct that in regard to that re- 
quest. 

Q. Just change it to what ever happened, please, 
sir. 

A. Mr. Jim McCormick contacted me on that 
particular day in Ojai and told me that there was 
considerable grain on the duck club, his duck club, 
and he said that there was a very poor flight of 
birds, and he did not think the birds would clean 
it up, and he had talked it over with Mr. Carty, 
and I told him I would pass the information along. 
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Q. Did he make a request that you please check 
it over? 

A. I don’t recall him making a remark about 
checking. [371] 

Q. Did you say that you would? 

A. No, I did not. I said I would have—would 
pass the word along. 


Q. Did you pass the word along? 

A. I did. 

Q. To whom did you pass it along? 

A. To Warden John Spicer. 

@. When did you do that? 

A. The following day. 

Q. That would be the 15th of October? 

A. Yes, sir. 

Q. You made a record of it, of having done 
that, did you? A. JI did. 


Cross-Examination 
By Mr. Johnson: 


Q. What did you tell Mr. Spicer? 

A. I told Mr. Spicer exactly what Mr. McCor- 
mick had told me. 

Q. Did you go to see the premises yourself? 

A. I did not. I was not assigned to that area 
at that time. 

Q. Is Mr. Spicer your superior game warden? 

A. He is not. [872] 
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Redirect Examination 
By Mr. Irwin: 


Q. You were being detached from that area, 
were you, on temporary duty? 

A. I was not assigned on that particular day. 
I was assigned to the Santa Maria area on the 
opening of duck season. 

Q. But you knew Mr. Spicer did have Oxnard 
in his jurisdiction, so you gave him the substance 
of the conversation between Mr. McCormick and 
yourself ? A. That is correct. [873] 


* * Bs 
EDWARD C. MAXWELL 


having been previously duly sworn, was examined 
and testified further as follows: 


Redirect Examination 
By Mr. Irwin: 

. Mr. Maxwell, you were asked yesterday on 
cross-examination whether or not you had had a 
phone conversation with Mr. Macklin on October 
10. Do you reeall that question? a Eto. 

@. Since the recess of court yesterday, did you 
obtain your long distance telephone calls from your 
office at Oxnard? [375] 

A. Yes. I had them sent down to me. 

Q. Do you have them with you? 

A. Yes, I have them here. 

Q. I have shown them to counsel. After re- 
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freshing your recollection by looking at your toll 
calls, are you able to state definitely whether or 
not you called Mr. Macklin on October 10? 

fre “Foam. 

Q. And what do you say? 

A. I did not have any call or conversation with 
Mr. Macklin on October 10. 

Q. As far as you know, did you have any fur- 
ther conversation with him other than the conver- 
sation that you related that took place when you 
went down to see him in his office ? 

A. That, and a subsequent conversation on the 
24th. 

Q. After October 22nd? 

A. After October 22nd. [876] 


% *% *% 


EARL MACKLIN 


called as a witness on behalf of the defendants, 
having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Irwin: 


Q. Mr. Macklin, will you kindly tell us where 
you reside? A. Altadena, California. 

@. What is your position or occupation? 

A. Assistant Chief Patrol for the Division of 
Fish and Game, State of California. 

@. While counsel is examining some documents, 
I am going to show you in a minute, I will ask you 
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a general question, whether or not the game wardens 
under your jurisdiction are required to make writ- 
ten reports to your office. 

A. They are. 

@. And you preserve their reports in your office? 

A. Ido: 

Q. Is Warden John Spicer, one of the witness 
for the prosecution, a game warden under your jur- 
isdiction ? A. Indirectly, yes. 

Q. Did he send his report to your office? 

A. He did. [877] 

@. And these reports are supposed to be a sum- 
mary of their activities from day to day, 1s that it? 

A. That’s right. 

Q. And they are furnished by them ? 

A. They are. 

* as % 

Q. (By Mr. Irwin): Mr. Macklin, I show you 
defendants’ Exhibit H for identification, which con- 
sists of three sheets, each one bearing the heading, 
‘‘Department of Natural Resources, Division of 
Fish and Game,’’ and in each one, in the right-hand 
corner, it has a stamp, ‘‘ Division of Fish and Game, 
Los Angeles,’’ with a date on it, and I ask you if 
those are sheets from your office file showing the 
record furnished your office by Warden John Spicer 
as to his activities. 

A. They are. 


(The document referred to was marked De- 
fendants’ Exhibit H for identification. ) 
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Q. (By Mr. Irwin): I wish to particularly 
direct your attention to the first sheet, on which the 
name appears, ‘‘John M. Spicer, County Ventura, 
week ending October 22, 1949,’’ the stamp of the 
Division of Fish and Game, October 27, 1949. Does 
that indicate that was received in your office? [378] 

A. It does. 

Q. And that information contained on that sheet 
was furnished by Mr. Spicer? 

A. Yes. It bears his signature. 

Q. You recognize that as his signature? 

A. That is right. [379] 

*% % x 
(The document referred to was received in 
evidence and marked Defendants’ Exhibit H.) 


*% 28 % 
Q. Mr. Macklin, do you know Mr. Ed Carty? 
im indo. 
Q. You also know Mr. Maxwell? 
dv. I do. 
Q. Do you recall Mr. Maxwell coming to your 


office shortly before the opening of the hunting sea- 
son in October 1949? 

A. Yes. I think Mr. Maxwell was in there about 
10:30 or 11:00 o’clock on the 19th. 

Q. Two days before the hunting season opened ? 

A. Yes. [380] 


Be * % 


Q. (By Mr. Irwin): Did you have a conversa- 
tion with Mr. Maxwell? ay TE did. 
@. Will you give us the conversation that you 
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had with Mr. Maxwell, to the best of your recollec- 
tion ? 

A. Mr. Maxwell came into the office, and at that 
time we were very busy, and he was probably in the 
office about 30 minutes. During the telephone calls, 
I presume we conversed for about 10 minutes. 

He seemed to be under the impression that it was 
okay or it was lawful to feed up to 72 hours before 
the season opened. 

I told him there was no definite time, that that 
had more or less been thrashed out at a commission 
meeting in San Francisco on November 5, 1948, 
wherein Mr. Carty had brought up the question be- 
fore the commission about feeding on private or 
commercial gun clubs, duck clubs, and two of the 
commissioners had taken exception to this statement 
that it was lawful to feed during the closed season. 

Therefore, he asked Mr. Ralph Scott, the chair- 
man of the commission did at that time, asked Mr. 
Ralph Scott for a legal opinion, not an official opin- 
ion in writing from the Attorney General’s office, 
but advice and an interpretation of the federal reg- 
ulation. 

The commission took a recess, and after lunch 
came back, [381] and Mr. Scott informed the com- 
mission that he found nothing in the regulation 
which prohibited feeding during the closed season. 
However, the feed must be cleaned up before shoot- 
ting started on any club, as that would constitute a 
violation of the federal regulation. 
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So I told Mr. Maxwell that I did not know where 
he got his 72 hours, other than he might have gotten 
it from a statement that Mr. Carty made to Mr. 
Scott. 

He asked Mr. Scott if 72 hours before was a rea- 
sonable time, and Mr. Scott made the statement that 
probably that would be a reasonable time, but it 
didn’t make any difference whether it was 72 hours 
or 86 hours, that the fact still remained that the 
feed must be cleaned up before shoting started. 

So I informed Mr. Maxwell what had taken place 
at the commission meeting. I was merely quoting 
the advice given to us, or the opinion that was given 
to us by our attorney assigned by the Attorney Gen- 
eral of California. 

Then he stated that Mr. Edgerton had been on the 
club or he had contacted—Mr. Edgerton had con- 
tacted him, and they hadn’t put out any feed, I 
think, after the 13th of October, which would be ap- 
proximately nine or ten days before the season 
opened. I don’t know whether it was the 13th, but 
somewhere in that length of time, at least, and he 
wanted to know if Mr. Edgerton had called me and 
discussed the matter with [882] me. I told him he 
had. 

Then he wanted to know what I told Mr. Edger- 
ton, and I told him that I had informed Mr. Edger- 
ton exactly the way I had informed Mr. Maxwell, 
of what had taken place in San Francisco the year 
before. 

Then he brought up Mr. Spicer, and he said Mr. 
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Spicer and the State wardens in that area—I think 
he singled out Mr. Spicer in particular and said 
that he had been unfriendly, he didn’t come around 
to the club and come in as a friend, and he seemed 
to think that Mr. Spicer harbored some resentment 
against the club members for the reason that certain 
members of that club had taken part in retaining 
Mr. White on his job as Ventura County Game 
Warden. 

I told him that I was surprised, that I did not 
feel Mr. Spicer harbored any resentment. However, 
he was in Los Angeles, had been working out of the 
office the day before or that day, and would be in 
the next day on a warrant detail, and that I would 
ascertain, if possible, if there was any resentment, 
and if there was any resentment on his part, that I 
would instruct Mr. Spicer to contact me when any- 
thing came up in the area which involved the en- 
forcement for the club as a whole, on all the clubs 
in that area, not this one in particular, but all the 
elubs. 

With that, Mr. Maxwell departed. That was the 
extent of our conversation in so far as it pertains to 
this case. [383] 

@. With reference to your conversation as to 
telling Mr. Maxwell about cleaning up the club be- 
fore shooting, was the word “‘substantially’’ used by 
you or ‘‘reasonably’’? 

A. Yes. There was some conversation on that. 
In fact, I seemed to have had the impression from 
Mr. Maxwell that possibly the State wardens would 
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pick up the club on any technical violation, due to 
this controversy or friction, and I told him that 
wardens under my supervision and captains were 
instructed not to make technical arrests. That is the 
policy of the division as a whole. That is in the 
patrol department. 

I told him that I felt if the club was reasonably 
cleaned up, that there wouldn’t be any arrests made. 

Q. You know Mr. Elder, do you not? 

Ao Yessesir. 

Q. After the 22nd of October, did you have a 
telephone conversation with him with reference to 
the events that took place on the 22nd at the Santa 
Clara Game Preserve ? 

A. Yes. I had a conversation with him, I think, 
on the Tuesday, the 26th. 

Q. In the course of that conservation, was any- 
thing said between you about beans, as to whether or 
not they constituted feed? 

A. I dont recall whether—I don’t think so on 
that date, no. [384] 

Q. Did you discuss it at any time with Mr. 
Elder ? A. later on, yes. 

@. Where was that? A. In my office. 

Q. What was said by you or Mr. Elder with 
reference to beans being duck feed? 

A. In my conversation with Mr. Elder over the 
phone, I asked how much feed was on the club, and 
he stated there was between three and four tons of 
barley and possible ten tons of beans. 

I had called him or tried to contact him for the 
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reason that my chief in San Francisco had asked for 
a report, and all I was trying to do was get the high- 
lights of what took place. 

Later on, I think the following week or it might 
have been ten days later, Mr. Elder and Mr. Weis- 
chert, his immedate superior in Portland, Oregon, 
called at our office, and we discussed the amount of 
feed on the club, and especially the beans. 

I made the statement to Mr. Elder that I thought 
beans were a very poor feed for ducks, and he 
agreed with me. 

Q. How long have you been in conservation 
work ? A. Twenty-three years. 

Q. Was your remark to Mr. Elder based on your 
experience of 23 years? [385] 

A. Somewhat, yes. 

Q. By the way, coming back again for a moment 
to your statement to Mr. Maxwell, that you would 
instruct Mr. Spicer, as you have testified, did you 
talk to Mr. Spicer then ? 

A. Yes. On the 20th, I think, he returned to the 
office about 1:00 o’clock and turned in the warrant 
and his report. I mentioned the fact to him that Mr. 
Maxwell had been in and we had discussed certain 
things up there relative to the district, and I ques- 
tioned him on this fact that Mr. Maxwell felt that 
he harbored ill feeling toward the club membership. 
Mr. Spicer denied that, and I suggested—— 

% ¥* % 

The Witness: Denied that there was any ill feel- 

ing toward the club membership. 
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We talked over the opening of the duck season, 
and I told him—TI asked him if he had inspected the 
clubs up there as to the amount of feed that might 
be remaining on the clubs, and he said no. 

I suggested to him that he might the next morn- 
ing make a round of the clubs or check with the 
other wardens in the area to find out if they had in- 
spected the clubs. 

Q. Did you also tell him to contact you? 

A. I told him I would appreciate it that he 
would contact me if anything involved the clubs as 
a whole. [386] 

Q. Did you hear from Mr. Spicer between that 
time—that was on the 20th—did you hear from 
him? Did he report back to you anytime in the next 
two or three days? 

A. No. I never heard anything from Mr. Spicer 
until I called him on the 26th to find out what had 
taken place on the 22nd. 


% % ¥ 


Q. (By Mr. Irwin): I will reframe it. I think 
your previous answer, Mr. Macklin, was you didn’t 
see Mr. Spicer until you called him in on, I think 
you said the 26th. 

A. I called him on the phone on the 26th. 


(). On the telephone ? A. Yes. 
Q. At that time did you talk to him about how 
much feed was on the club? me ‘alata 


@. What did he say? 
A. Well, he was rather indefinite about the 
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amount of feed that was on the club, and I told hin 
that I was preparing [387] a report for our San 
Francisco office, and I would like to have him make 
an estimate, at least, and he said, ‘‘Well, I don’t 
know how much was on there.’’ He said, ‘‘ What did 
Elder say ?”’ 

I said, ‘‘ Elder said between three and four tons.’’ 

He said, ‘‘No, I don’t think there was that much.”’ 

I said, ‘‘ Well, was it two tons?”’ He said, ‘‘No, I 
don’t think so.’’ 7 

Well, I said, ‘‘was there a ton?’’ He said, ‘‘ Well, 
somewhere between a ton and two tons.”’ 

Mr. Irwin: Cross-examine. 

The Court: By ‘‘feed,’’ you mean oats? 

The Witness: Barley. 

The Court: You are not including lima beans? 

The Witness: No, I am not. 


Cross- Examination 
By Mr. Johnson: 


Q. Mr. Macklin, referring to your conversation 
with Mr. Maxwell on the 19th of October, it is a 
fact, is it not, then, that you told Mr. Maxwell that 
all feed must be cleared up before anyone shoots on 
the club? 

A. I told him that the feed should be cleaned up, 
as that constituted a violation, to shoot over a baited 
pond. 

Q. You realize, don’t you, that this is a federal 
regulation? [388] ve. okay 
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Q. You realize, also, from your experience in this 
field, that the Attorney General’s office of the State 
of California is not the body to give the proper in- 
terpretation of the regulation, since it is a federal 
regulation ? A. I presume you are right. 

Q. Isn’t it a fact, Mr. Macklin, that on the 19th 
of October, when you had a conversation with Mr. 
Maxwell, you told him that you would advise Mr. 
Spicer if anything occurred in the line of a feeding 
violation, to let either you or his superior, Captain 
Hecker, know. Ay liatold sham, yes: 

@. Did you tell him that? 

A. I told him, yes, that through the regular 
channels, when a warden in the field, where he is 
working under a captain, he takes that up with his 
immediate superior first. 

Q. And you told Mr. Maxwell you would tell him 
to take it up either through channels with his supe- 
riors or directly with you? 

A. Yes. I told him I would have him take it up 
with either his captain or myself, but preferably 
myself. 

@. You said either or? 

A. Yes, that is right. 

Q. Did Mr. Maxwell phone you on the Monday 
after the 22nd of October? [389] 

A. He did. 

@. What did he say at that time? 

Mr. Irwin: Just a minute. Object to that as not 
proper cross-examination. 
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The Court: Overruled. 

Q. (By Mr. Johnson): Would you go ahead 
and answer, please? 

A. Yes. He called me on the Monday following. 
That would be the 22nd—the 24th, I guess. 

Q. What was said during that conversation, that 
telephone conversation ? 

A. He ealled me and he said, ‘‘Well, I guess we 
have all been arrested.”’ 

I said, ‘‘What took place ?”’ 

Then he told me about Mr. Elder and the State 
wardens coming in on the club and seizing their 
ducks and giving them notice of violation. 

Q. Isn’t it true he admitted there was feed on 
the premises on that day ? 

A. He said there was some feed, yes. 

Q. Isn’t it true you recevied a phone call on or 
about the 10th of October from Mr. Maxwell? 

A. No, I did not. I, for a time, thought I had 
received a call. I was receiving so many calls about 
that time—— [3890] 

@. Do you recall coming to my office and dis- 
cussing this matter with me about a week ago, last 
Friday ? A. Yes, I do. 

Q. You recall telling me you had had a eall on 
or about the 10th of October ? 

A. Yes, I did, and I thought I had a eall from 
Mr. Maxwell. 

Q. Now you say you were mistaken in what you 
told me at that time? 
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A. Yes. After checking my records, I know I 
was mistaken then. | 

Q. You said Mr. Maxwell admitted to you or 
stated to you in a conversation on the 19th of Octo- 
ber that on the 13th of October feed had been put 
out, is that correct? 

A. On or about that time. I don’t recall the exact 
date. 

Q. You mentioned something about it being nine 
or ten days before the season opened. 

A. That’s right. 

Q. You didn’t mean nine or ten days with refer- 
ence to the 13th of October, because the season 
opened on the 21st. 

A. The season opened on the 21st. 

@. Therefore, it would be eight days, would it 
not, if the 13th of October were the date on which 
Mr. Maxwell said they put out feed? [391] 

A. I don’t recall the date he told me. In other 
words, it was approximately ten days before. I don’t 
remember exactly the date. 

Q. But you think it might have been the 13th? 

A. Could have been the 13th, 10th, 11th. 

Q. You did mention the 13th in your direct ex- 


amination. A. Yes. 
Q. And if it were that, you recognize it would 
be less than 10 days? A. Yes, that is right. 


Q. Referring to Mr. Maxwell’s statement that 
Spicer had been unfriendly, didn’t he also make the 
remark he felt a little hurt, or something to that 
effect, because Mr. Spicer had not accepted invita- 
tion to hunt on this private hunting club? 
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A. He made the statement the boys were always 
welcome there at the club and they could shoot any- 
time they wanted to. 

Q. And that Mr. Spicer had never 

Mr. Irwin: Just a minute. May he finish his 
answer? Did you finish your answer? 

The Witness: No. 

Q. (By Mr. Johnson): Go ahead and finish. I 
am SOrry. 

A. I told him I had had inviations to the various 
private clubs up there and as a matter of policy we 
didn’t always accept invitations to shoot on private 
or commercial clubs. [392] 

Q. That is the policy of your office and the ward- 
ens under you? 

A. Yes. That has been transmitted to the cap- 
tains over a period of years at the annual meetings, 
and I assume that it has been passed on to the ward- 
ens in the field. 

@. Referring to your conversation with Mr. 
Hilder and Mr. Weischert, you didn’t state the date. 

A. J don’t remember the date when it was. 

Q. You say Mr. Elder said lima beans are poor 
feed? A. He did. 

@. And you agreed with him? A. I did. 

@. When you say lima beans are poor feed, that 
doesn’t necessarily mean they won’t eat them, does 
it? 

A. I believe a duck would have to be starved be- 
fore he ate them, myself. 

Q. A duck will eat them, if he is hungry? 
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A. Yes. He would have to be awfully hungry, 
though. 

% ® Cs 

Q. (By Mr. Johnson): Isn’t it true, Mr. Mack- 
lin, a duck will eat whatever is prevalent in the 
area he happens to be in? If it is lima beans, he 
will eat beans, and if it is rice, he will eat rice? 

A. I wouldn’t say so. 

Q. If the duck is hungry enough? 

A. If the duck is hungry enough, certainly. 


* * ¥* 


Q. You say you told Mr. Spicer that if the area 
was substantially cleaned up, he was not to make 
any arrest? 

A. I told him not to make any technical arrest. 

@. Assuming this is barley, which the testimony 
has indicated it is, showing you Government’s Ex- 
hibit No. 2, would you say that would be a technical 
arrest if an arrest were [394] made on the basis of 
the grain in that picture? 


% ¥ % 


A. If it only covered a very small area, I would 
say it was a technical arrest, yes. 


% ¥ % 


Q. (By Mr. Johnson): Wouldn’t you say if a 
hunter went up there in a blind 20 feet from there, 
that might tend to allure, entice and attract ducks 
so that he could shoot them? 

A. It all depends on how much grain is there. 

Q. The grain in the picture. 
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A. I don’t think so. 

@. Are you aware of a federal decision which 
says that any baiting of ducks which directly or 
indirectly attracts them to the premises is in viola- 
tion of the law? A. Yes. 

@. Are you aware there is a decision which di- 
rectly says you don’t have to place the feed directly 
in front of [3895] the blind, but it can be in the area 
away from it? A. Yes, that is right. 

@. Would you say that would not be a violation 
in view of that decision ? 

Mr. Irwin: Just a minute. I object to that as 
argumentative. He has asked him for his opinion. 

Mr. Johnson: I am asking him if in view of this 
decision, which he says he knows about, he would 
still regard that as a technical violation. 

The Court: Overruled. 

The Witness: It would all depend on the amount 
of grain. 

Q. (By Mr. Johnson): That amount there. 

A. I imagine that would be a violation if 


*% % % 


Q. (By Mr. Johnson): I didn’t mean to cut 
you off, Mr. Macklin. Go ahead. 

A. That would be a violation, I imagine, yes. 

Q. Referring to Government’s Exhibit No. 4, 
what would you say about that in the same regard ? 

A. What does that indicate? 

Q. Assuming that it is grain, this white stuff 
here, [396] and on into the water. 


¥ * * 
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Q. Assuming that were barley, would you say 
that is a technical violation? 

A. If there was only just that amount as shown 
in the picture—— 

* * % 

Q. Go ahead. 

A. I would say it was a technical violation if 
that was [397] the only grain that was on the club. 

@. You would say that in spite of the decision 
of the Circuit Court of Appeals of the Federal 
Court, which you testify you know about? 

A. There is a lot of violations. 

@. Iam talking about this one decision. 

The Witness: There is a lot of violations, techni- 
cal violations, that we class as technical in the Fish 
and Game code. 

% % *% 

The Witness: Just a minute. Where we issue a 
warning instead of making an arrest, where we con- 
sider it technical. Therefore, a lot of the law en- 
forcement is up to the discretion of the officer. If 
every officer enforced the law to the letter, the court 
would be cluttered so we wouldn’t have time to do 
anything. 

Q. You are not criticizing your men, are you, for 
bringing in the arrest in this case? 

A. No, I am not criticizing them at all. 

Q. Showing you Government’s Exhibit 6—ex- 
cuse me—d, 6, 7, 8, 9, and taking you back to 3, as- 
suming that the material you see on the ground in 
those scenes in those photographs is bait, would you 


336 Edwin L. Carty, et al., vs. 


(‘Testimony of Earl Macklin.) 
regard that as a technical violation [398]? Look it 
over. 

Mr. Irwin: I am going to have to object to that, 
may it please your Honor, as compound and mis- 
leading, unless counsel will include what the testi- 
mony shows, that those pictures were several differ- 
ent shots within a radius of five to ten feet. 

The Court: Let’s have the question. 


(The question was read by the reporter). 


The Witness: Is this all barley? If that is all 
barley, I would consider it a violation. 

Q. (By Mr. Johnson): I asked you, assuming 
it is bait, not with regard to whether it is barley 
or anything else. A. What do you eall bait? 

Q. Isay, assuming it is bait. You are not to de- 
cide that. Assuming it is bait. You see the material 
on the ground. Is that a technical violation, assum- 
ing that is bait? 

A. No, if itis spread all over the club, it is not a 
technical violation. 

@. You mean if that bait is spread up and down 
the road as shown in that picture, it is a technical 
violation ? 

A. No, I didn’t say it was a technical violation. 

Q. So you say that would not be a technical vio- 
lation, if it were properly called bait? 

That is right. [399] 

Do ducks eat barley? A. They do. 
Do geese eat barley? A. Yes. 

Do geese eat lima beans ? 


OOOD> 
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A. J have heard they do. Not from my knowl- 
edge. 

Q. In your experience in your position over a 
number of years, do they eat barley? 

A. Barley, yes. 

(). I mean lima beans. 

A. I couldn’t testify to that, because I have 
never seen them eat beans. 

Q. On what do you base your observation ducks 
don’t eat lima beans? 

A. I have hunted in that particular area and 
killed lots of ducks, and I have never found any 
beans in the ducks in that area. 

@. You stated Mr. Spicer told you that there was 
possibly one ton of bait on the premises of this club 
at the time he made the arrest. 

A. He said between one and two tons. 

Q. Would that be a technical violation ? 

A. If it was all piled up practically in one spot 
or more or less spread out near the blinds to attract 
the ducks, I wouldn’t say it was a technical viola- 
tion, no. [400] 

Q. But you don’t claim to be an attorney and 
expert on what is the law on the subject? 

A. No, I don’t. 

@. So you don’t really know what is the legal 
effect of such a baiting as you have described 2 

A. What is the question? 

Q. You don’t really know whether that is so or 
not, whether it would be a violation 2 
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A. No, I don’t. I was not there. I didn’t see 
the grain and I don’t know what took place. 

Q. Referring to Defendants’ Exhibit H in evi- 
dence, you stated that is a report submitted to you 
by Warden Spicer ? A AN tig 

@. Did he discuss that report with you? 

A. No, he didn’t. 

Q. So that you don’t know what it means—may 
I have it a minute—you don’t know exactly what it 
means here or what it includes, rather, under the 
date, October 16, where it says, ‘‘With Palmer 
U.S.F.S. to Santa Clara river bottom, gun clubs, 
and Hueneme-Pt. Magu. Return to river bottom 
and patrol up coast and Rincon and Casitas,’’ you 
don’t know what that means? 

A. J assume he was with Mr. Palmer on the var- 
ious gun clubs in that area. I would assume that 
from the wording of his report. [401 ] 

@. And on the 20th 

Mr. Irwin: The 22nd. 

Mr. Johnson: The 21st, excuse me. 

The Witness: The 21st? 

Q. (By Mr. Johnson): The 21st and 22nd, then. 

A. He indicates there on the report that he had 
checked the gun clubs in the Santa Clara river bot- 
tom area. 

Q. It says a gun club. It doesn’t say the gun 
clubs. 5. No. 

Q. On the 22nd, he says he went ‘‘to Santa Clara 
Gun Club checking ponds for grain.”’ 

A. Yes. 
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Q. And on the 16th, again it says ‘‘gun clubs.’’ 
It doesn’t say ‘‘the gun club.”’ 

A. It doesn’t indicate any particular gun club. 

Q. What does U.S.F.S. mean, ‘‘with Palmer 
U.S.E\S.’’? A. U.S. Forestry Service. 

Q. What is the purpose of this report, Defend- 
ants’ Exhibit H? 

A. It gives a record of the field men’s activities 
for the week. 

Q. Isn’t it for the purpose of obtaining operat- 
ing costs? A. That is one purpose, yes. 

Q. Isn’t that the main purpose? [402] 

A. Wo. 

Q. It purports to be a narrative, doesn’t it, of 
the general area covered ? A. That is right. 

Q. My. Macklin, I think your testimony was that 
Mr. Spicer told you on the 20th that he had in- 
spected the gun clubs for grain and feed. 

A. No. Yes, on the 20th, that is right. I asked 
him 

Q. This report is 

The Witness: I asked him if he had inspected 
the gun clubs in that area. I asked him first if the 
gun clubs had been feeding prior to the opening of 
the season, and he said he thought they had, and I 
had asked him if he had inspected them recently, 
and he said no. 

Redirect Examination 

By Mr. Irwin: 


Q. With reference to Defendants’ Exhibit H, 


340 Edwin L. Carty, et al., vs. 


(Testimony of Earl Macklin.) 

counsel asked you what is was. One thing it 1s sup- 
posed to be is accurate and correct to the extent of 
what is set down on those reports. 

A. Yes, it is supposed to be accurate. [403] 

Q. And you know the Santa Clara Gun Club, 
which the defendants operate, is one of the Santa 
Clara river bottom gun clubs. 

Rwithatseri alt. 

Q. I forgot to inquire, Mr. Macklin, are you also 
a deputy federal warden? A. Yes. 

Q. You have been 23 years in conservation work, 
as you have testified, in response to counsel’s ques- 
tion, and I believe you stated you don’t feel con- 
fident to say what are the federal regulations or 
what are not, as far as the interpretation is con- 
cerned ? 

A. Well, we interpret the laws the best we can 
and—— 

Q. That’s right. Had you finished? I don’t want 
to be guilty of the same infraction. 

A. Yes. 

(). With reference to the telephone call that you 
had from Mr. Maxwell on the Monday following, 
concerning which Mr. Johnson inquired, when Mr. 
Maxwell told you they had found some substance on 
there, didn’t he say there were some beans on there, 
using the term “‘beans,’’ rather than feed? 

A. Yes, he mentioned the beans, that is right. I 
recall that. [404] 

% + + 

Q. In your conversation with Mr. Spicer when 

you called him on the 26th to find out what went on, 
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did the name Bud Elder figure in your conver- 
sation ? A. He said that—as I recall 


a5 * * 


The Court: The witness has not been allowed to 
answer the question. Will you read the question. 
(The question was read by the reporter). 


Q. (By Mr. Irwin): That just calls for a yes 
or no answer. I am trying to lay a foundation. 

A. Well, yes. 

Q. Very well. Did his name figure in the con- 
versation with reference to any date prior to Octo- 
ber 22nd, which is [405] the date on which these 
events took place? 

A. I think he told me he called Mr. Elder, or he 
had called Captain Hecker Friday night, and Cap- 
tain Hecker had instructed him to call Mr. Elder. 

Q. Was there any further conversation as to any 
prior contact with Mr. Elder ? A. No. 

* * % 

The Court: Mr. Bedwell testified that there were 
approximately 15,000 ducks on the ponds. I assume 
that was before the season opened. Do you have any 
idea, based upon your experience, how much food 
ducks will eat in tons and sacks of barley or feed? 

The Witness: Well, if there was 15,000 ducks in 
that club prior to the opening of the season, they 
would have ate several tons of grain within three or 
four days time. A duck eats, I don’t know exactly 
the amount a duck would eat, but probably, con- 
servatively, at least a half a pound a day. [406] 


* * * 
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LES ARNOLD 


called as a witness on behalf of the defendants, hay- 
ing been first duly sworn, was examined and testi- 
fied as follows: [407] 


Direct Examination 


By Mr. Irwin: 


Q. Mr. Arnold, where do you reside, sir? 

A. Bakersfield, Kern County. 

@. What is your business or occupation ? 

A. State game warden. 

@. How long have you been so engaged ? 

A. Twenty-four years this coming August 1. 

@. Do you know Agent Elder? 

A. Very well. 

@. Did you have occasion to see him on October 
20, 19492 a Wace 


Q. When and where and under what circum- 
stances did you see him? 

A. He came up to Bakersfield to go with me in 
the duck fields. 
Was he with you most of that day? 
All day. 
Where did you return that evening? 
On the 20th? 
That’s right. Did you go to your home? 
Yes. 
After you returned to your home, did the 
saentione ring that evening? [408 ] 

A. Not on the 20th. The 21st. 


OPOoPope 
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Q. I beg your pardon. On the 21st, was he with 
you on the 21st. A. He was. 
Q. Did you return to your house on the 21st? 
A. We did. 
Q. Did a phone call come into your residence 


that evening ? A. Yes, sir. 
Q. Did you answer the phone? A. I did. 
Q. Did you ascertain who was on the phone? 
A. Yes. 
@. Who was it? A. Warden Spicer. 
Q. Whom did he want to talk to? 
A. Bud Elder. 
Q. Did he talk to him? A. He did. 
Q. After he talked to him on the phone, did Mr. 


Elder make any statement to you? 

A. I asked him—he said he had to go down to 
Ventura. I asked him what was up. He said that 
Spicer, the boys had found some grain on the Carty 
elub. 

Q. Did he leave your home? [409] 

A. We finished eating and he left the house, I 
Imagine around 9:30, 10:00 o’clock that evening. 

Q. Did you again see Agent Elder on Sunday, 
October 23? A. -Ledith 

Q. Did you have a conversation with him re- 
garding his trip over to the Ventura area? 

A. Yes. 

Q@. Was anything said about feed? 

A. Well, he was to meet me on Sunday morning 
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in duck clubs south of town, and when we got there, 
I asked him what he did over there. He said, well, 
they pinched the Carty club. 

I said, ‘‘How much grain did you find?’’ He said, 
‘Oh, three or four bucketsful and a lot of beans.’’ 

I asked him—then he said, ‘‘Well, I am not so ex- 
cited over the beans, as I don’t figure these ducks 


will eat beans.’’ 
Pa * % 


Cross-Examination 

By Mr. Johnson: 

@. You are sure Mr. Elder didn’t say he could 
have scooped up three or four buckets? [410] 

A. He said, ‘‘We found three or four buckets- 
xual,’ 

@. He stated he found—— 

A. He said, ‘‘We found three or four buckets- 
1, (U ga 

Q. He said, ‘‘We found three or four buckets- 
my)??? 

A. Well, he said he found—yes, that’s right. 


% * % 


EDWIN L. CARTY 


called as a witness by and in his own behalf, hav- 
ing been first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination 
By Mr. Irwin: 
@. Mr. Carty, where do you reside, sir? 
A. At Oxnard, California. 
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Q. Do you hold any official title in the Oxnard 
government ? A. I am mayor. 

Q. How long have you held that position? 

A. Six years. 

Q. Have you held any other official positions 
in the State? 

A. I am the past president of the League of 
California Cities, past president of the National 
Association of Municipal Legislators, and various 
boards and commissions. 

Q@. With reference to conservation, have you 
been interested in conservation work ? 

A. For some 30 years. 

@. What positions have you held in connection 
with conservation ? 

A. Well, I have been president of a [412] good 
many sportsmen’s clubs, Ventura County Gun and 
Rod Club, the Southern Council of Wardens, 
Southern California Sportsmen, three years, and 
State Sportsmen’s Council. I have been Fish and 
Game Commissioner for three appointments since 
1939 and I have got five years more to go, under two 
governors. I am on the International Board of the 
Game and Fish Conservation Commissioners, and 
quite a few other clubs, the Izaak Walton, Duck 
Association of California, and so on. A lot of them. 

Q. Are all these activities, with the possible ex- 
ception of mayor, and I haven’t asked you that, 
are those positions you have held without remuner- 
ation ? 

A. That’s right. They allow expenses, but all 
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these jobs are a public service and they cost me 
money. 

Q. Directing your attention to October 21 last, 
you are a member of what has been called the 
Santa Clara Gun Club? 

A. I feel I am a privileged member there. 

Q. Why? 

A. Because it is a club where we do not pay rent. 
We have no lease on it. We don’t pay the water bill. 
It 1s all composed of relatives of the McGrath fam- 
uy. The Douds, their mother was a McGrath. The 
McCormicks, their mother was a McGrath. There 
are just a few of us that are not relatives. We in- 
corporated it as a club so as to protect the McGrath 
family against accidental deaths, so we can carry 
insurance. [413] 

(). Directing your attention to October 22nd, you 
were not there on the opening day of the season? 

A. Yes, I was. 

@. Then let’s take up the 21st, the opening of 
the season. What did you do then? 

A. JI went to the club about 11:00 o’clock on the 
opening day, and that is the first time I had been 
on the club in nine months, since the previous 
January. 

Q. Using that Exhibit A there in front of you, 
kindly tell us how you went on the club on the 21st 
and where you went? 

A. We first draw for blinds. We got a little 
cook wagon where we draw for blinds. Bob Maul- 
hardt and I shot together. They are double blinds. 
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We went out this road and there was a lot of thresh- 
ing dump wagons right here that you can see. We 
crossed by them, and our blind was 20 and 21. That 
is on levee 2 in the chart there. 

When I got here, there was beans, oh, about 75 
yards from right there to about half-way between 
levee 2 and 3. I noticed that. 

I said to Bob, I said, ‘‘My gosh, those beans look 
bad there.’’ You could see evidence of cows. There 
was cow manure all through there and a lot of 
trash, and in the pond right here in the corner, 
there was a big circle of material floating on the 
water. I said to Bob, ‘‘I wonder what that is.”’ 
So [414] I waded in and picked up a handful of 
it, and I thought it was mustard pods, and Bob 
looked at it and he said, ‘‘That is radish pods.”’ 
That had floated in here and was in evidence all 
along this levee 2. 

As we got up close to our blind, there is about five 
or six inches of Bermuda grass all over those ponds 
and there is a cow pasture where there had been 
eattle until a few days before the season, and there 
was a few kernels of grain in the grass, and there 
was this radish pods and chaff that floated in the 
water along the edge of the pond. 

It was probably, oh, 15 or 20 minutes of 12:00, 
and the shooting season started at 12:00, so we threw 
out a few decoys on the water on each side of the 
pond here. At 12:00 o’clock we started shooting. 
Well, there was thousands of birds in the air, and we 
were just picking big birds. We usually try to get 
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the bull sprigs. That is the male sprig, which 1s the 
best eating duck. The limit being 5, we are going to 
get the good ducks, and not teal and widgeons and 
the smaller ducks. In about an hour, we had our 
limit. We counted our 10 birds and we picked them 
up. 

Then Bob and I proceeded back to the cook house 
the way we came out. We went here to our little 
wagon, that cook wagon where we left our decoys, 
and we put them in the sack. We carry them on 
our shoulder with our gun coats. Then we proceeded 
to the yard where Jack Bedwell was waiting, and 
one [415] of the first things I said to Jack was, 
‘““You know, those beans out there look bad. IL 
know ducks won’t eat them, I know that from past 
experience, but they should be covered up.’’ He 
evaded answering. He did not say anything. 

Then I said, ‘‘Check my ducks,’’ which he did, 
and I showed him my duck stamp and everything. 

I said, ‘‘Check everybody that comes off. They 
know what the regulations are and they know how 
many they are allowed to get and if anybody is 
over the bag limit, just arrest them. There is no 
argument about it, because everybody knows what 
the law is. Five ducks is the lmit.’’ 

Bob Maulhardt had his car parked here and Bob 
drove up the road to where we were, and I said, 
‘‘Check Bob,’’ and so he went to Bob’s car that his 
ducks were in. 

Then in the meantime Mr. McCormick and one of 
the Douds came in. Usually, when we are through 
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shooting, we get off the marsh so that we don’t 
interfere with the other fellows who are shooting. 
So they came in and they had their ducks with 
them. 

Then I said, ‘‘ You know, all you boys are welcome 
to hunt any time you want to here.’’ That has been 
understanding up there all the time. I belong to 
other clubs there, and the wardens are allowed to 
shoot any time they want to on any of the clubs. 

Then McCormick said, ‘‘You can use my gun, if 
you want [416] to.” 

I was leaving for San Francisco the next day, 
because we had a Fish and Game Commission meet- 
ing coming up, and I informed him about the con- 
dition of the ducks, the number of ducks around 
the place, and we had an informal discussion there 
for four or five minutes, and then I put my ducks 
in the car and went on home. 

Q. I believe you stated that you noticed these 
beans. I am going to show you Government’s Ex- 
hibit 8, which has heretofore been introduced in 
evidence, and, directing your attention to that, I 
will ask you if that refreshes your recllection as 
to what that represents. 

A. That is right. Those are the beans on the 
south road in the west corner. They run up from 
about levee 1 to between levee 2, and you see how it 
ended there. They dump them out there in a truck 
and this is cow manure you See over there. That is 
some beans there. I didn’t see any grain there. 
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There was these pods and there may have been grain 
there, but there was no four or five bucketsful. 

You see the birds in the picture and there are 800 
mud hens that are there all the time. When the 
shooting starts, the ducks take off, but the mud 
hens just get around here on the edges when the 
shooting starts, and when we leave, they go back in. 
They don’t leave the ponds. 

The grain, if there has been grain there, was 
picked out. [417] The fact that the mustard pods 
were along the road and the sticks and trash, show 
there was some grain put out there, because they 
throw it out with a seeder when they go along, and 
they go out here and throw it and make a circle 
around, and then they go back and down the middle 
road, and they. throw the grain on that side. That 
is why there was some grain in the Bermuda grass 
that the ducks and mud hens couldn’t find. That 
is probably the reason it was left there. 

There was nothing on this side up here, because 
here is a big field of peppers. This is all peppers 
in here, and we had been warned that we didn’t 
want the mud hens to pick holes in the peppers. 
That was the reason the feed was put on this side 
to keep the mud hens and birds on the other side, 
the south side. Here is where they came around 
with feed, but not in this area at all. There wasn’t 
anything put there at any time. There was forty 
90-pound sacks put out in this area some 10 days 
before. 

@. Having previously shown government’s coun- 
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sel Defendant’s Exhibit I for identification, I ask 
you to look at that, Mayor Carty, and tell us 
whether or not you have seen any of that before. 

A. This is a regular run, the way it comes out 
of the sacks. There was a half a sack in my car 
that happened to be left there. There was 80 sacks 
we bought, and there was one [418] sack that the 
boy wanted to feed his chickens with on the ranch, 
and that is the reason we had this half a sack left. 
He had already fed half of it. 

We paid $1.75 for it. It was very poor quality, 
very poor. You can get it for anywhere from $1.75 
to $5.00 a hundred-pound sack or a 90-pound sack. 
The reason we got it is that if the beans were good 
duck feed, we would never buy grain and pay any 
$4.00 or $5.00 a sack for it when we can get the 
beans for nothing, because all of us boys are 
ranchers and we have lots of that stuff around. 
None of the other clubs would use grain, either, if 
the ducks would eat the beans, because for 10 or 12 
dollars a ton, you can get all the beans you want, 
the culls and things. 

Q. Further directing your attention to Defend- 
ant’s Exhibit I for identification, you mentioned 
earlier in your testimony that you saw a good deal 
of radish and mustard seed and chaff. Do you see 
anything like that in this Defendant’s Exhibit I2 

A. That’s right. It is very evident. It is very 
evident that the pods are of wild radish. With the 
dry farming that we are doing now, that gets start 
and it spreads so much that a lot of the grain fields 


302 Edwin L. Carty, et al., vs. 


(Testimony of Edwin L. Carty) 

up there are practically all full of wild radish, which 
makes it very poor quality, and it is very expensive 
to clean it out. If you would run that through a 
cleaner, it would cost a dollar or so a [419] sack to 
clean it. I have been a rancher all my life, until 
the last few years, and I know what I am talking 
about. 

Q. Directing your attention to Government’s 
Exhibit 10, which is identified as grain picked up 
on the Santa Clara Preserve, do you see any differ- 
ence between that grain and this? 

A. Yes. Evidently, they didn’t pick up the trash 
or the pods that are in this that they threw out. 

Q. I believe you testified you noticed some of 
this trash, as you refer to it, mustard seed and wild 
radish, and so on, floating on the edge of the pond, 
you had gone down into the pond and scooped up 
some of it, and so you are able to identify it? 

A. Yes. J went all along there, and there was 
these radish pods, and so I said that it looked like 
mustard, and Bob picked up a handful of it and 
he said, ‘‘No, that is wild radish,’’ and I agreed 
with him when I looked at it closer, but the mustard 
pod is a lot like that. This wild radish is very 
prevalent in the grain fields in poor years, where you 
get a poor stand, and that is just due to lack of 
rainfall. 

Mr. Irwin: I offer Defendant’s Exhibit I marked 
for identification in evidence. [420] 


% % % 
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(The photograph referred to was received in 
evidence and marked Defendant’s Exhibit I.) 


Q. (By Mr. Irwin): Now, directing your atten- 
tion to the 22nd day of October, 1949, you went to 
the Santa Clara Game Club on that day, did you? 

A. That is right. I had a guest coming up to 
hunt with me, a Mr. Stevenson from Santa Monica, 
that morning, and I was leaving for San Francisco, 
but due to the fact that I had a guest, I told him 
to come to the house about 4:00 o’clock and have 
breakfast, and then we would proceed to the club. 

We drove down there about 5:00 o’clock. Shoot- 
ing time that morning, I believe, was about 5:34. 
We had our breakfast and proceeded down to the 
elub to the cook wagon, where we drew for our 
blind. 

All the fellows gathered there, probably a half 
hour before shooting time, and I was successful in 
getting a blind that—— 

Q. Will you use the big exhibit there, Defend- 
ant’s Exhibit A? 

A. I got blind 11 and 12, which is one of the 
best blinds in the club, due to the fact that the ducks 
congregate down here. You can see these ditches 
right here and here, and here is fresh water there, 
the irrigation stand lines, and the heads are right 
here, where you open it up and let the fresh water 
in. The ducks smell the fresh water, and that is 
where they come in, and usually you can get your 
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ducks a lot quicker, and you get the bigger ducks, 
too, the sprigs. 

When I drew 11 and 12, I told Steve, ‘‘We will 
take my car and drive around Gonzales Road and 
come in on the road right there,’’ and so we came 1N, 
drove right up to here, and I pulled off the side of 
the road and parked my car and got the decoys and 
gun shells, and proceeded over to the fence. The 
gate was all wired up, so we climbed over the fence 
and walked to this levee. The dike there is No. 4, 
dike No. 4. 

These ponds we have dried up on account of the 
water getting into the fields and injuring the crops 
in the field right over here, and we don’t want to 
do that, so we keep the water away from the road 
for that reason. 

These are two good ponds. You will see they 
are full of water right up to the corner. This blind 
sets in there probably 100 yards from the south road 
and probably 20 feet from the dike. 

(. You don’t mean 100 feet? 

A. No, 100 yards. We put out our decoys. It 
was still dark then, just kind of breaking dawn, 
because you shoot a half an hour before sunrise. 
We put the decoys on both sides of us. There were 
thousands of birds in the air. There are two clubs 
over here, and here is one here, and then a big [422] 
one across the valley, and when the shooting time 
‘starts, all the birds go into the air, and they are 
moving across this area until they get out over 
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the ocean, and then they stay there the rest of the 
day, except when it is rough and windy. 

So we counted our ducks as we shot them, and I 
would say an hour went by, and the last bird I shot, 
a bull sprig, fell off in this field here, so I said to 
Steve, ‘‘We have got our bag limit and we might 
Just as well go in and let some of the other boys 
move into our blind where there is better shooting.”’ 

I said, ‘‘You go and pick up on the west side 
and I will pick up on the east side, and I will get 
the ducks that went in the field.’’ 

So I proceeded across the field and picked up two 
ducks as I came, and right across here is the gate 
and Bud Elder and John Spicer drove up, and I 
walked over and shook hands with Spicer and Bud 
Elder was there and he was very nervous, quite 
nervous, and he said, ‘‘I warned you, I warned you, 
I warned you.’’ He said that at least five times. 

I said, ‘‘ Bud, what did you warn me2’’ 

He said, *‘I warned you about baiting last year.’’ 

I said, ‘‘What do you mean? Do you mean the 
time Bud Spicer called me up at 10:00 o’clock and 
said, ‘Your club is closed?’ ”’ 

I said, ‘‘Closed? Why ?’’ [423] 

He said, ‘‘You know those seven sacks’’—we had 
the cook wagon right in here that year. He said, 
‘“You know those seven sacks left over from the 
feeding in the middle of the season that had been 
rained on and swelled up?’’ He said, ‘‘I talked to 
the Mexican last night and he said he had dumped 
those seven sacks out.”’ 


306 Edwin L. Carty, et al., vs. 


(Testimony of Edwin L. Carty) 

John said he asked the Mexican fellow—he could 
speak very little English—who it was that dumped 
them out, or I mean who it was that told him to 
dump them out, and he said Jimmy McCormick. 

Q. Excuse me, Mr. Carty—— 

Mr. Johnson: I don’t think it 1s quite clear to 
the jury and the court what mee is talking about, what 
time this is. 

* *& ¥* 

Mr. Irwin: As I understand it, the Mayor is 
answering Mr. Elder’s question about the warning. 

The Witness: That is right. 

Mr. Irwin: An event that happened in 1948, 
which you have had your witnesses refer to without 
explaining it. 

Mr. Johnson: That’s right, but I just want to 
know what [424] date this is. I know it now and 
I thank you very much. 

Q. (By Mr. Irwin): Go ahead. 

A. So John Spicer said, ‘‘Bud Elder will be by 
this afternoon and we will stop in at your office.’’ 

So I says, ‘‘In the meantime, I will check with 
Jimmy McCormick and see what it 1s all about.’’ 

So I got Jimmy McCormick on the phone, who 
kind of keeps an eye on the club, and his mother 
is a McGrath and farms all this land, and he said, 
‘“‘Those were spoiled. They were rained on and 
there were thousands of ducks coming in there and 
they were all hungry.”’ 

We don’t shoot every day out at the club there. 
There 1s one cub in the neighborhood that shoots 


United States of America 307 


(Testimony of Edwin L. Carty) 

twice a week and another shoots four times a week. 
All we take is 10 birds a week, five each time, and 
they take 20. 

He said, ‘‘I told him to dump them out tomorrow 
morning and that feed would be all gone because we 
don’t shoot until Sunday.’’ 

That would be from Thursday to Sunday. 

Well, that was the answer, and so I was waiting 
for them, but they never showed up that afternoon 
at all, Bud Elder and Spicer, at my office. 

Q. You are discussing there what you said to 
Elder in reply to his statement to you that he had 
warned you? You are recalling with him what had 
happened, are you? [425] 

I said, ‘‘That is the warning that you consider 
was the warning that you gave me last year as far 
as baiting the ponds is concerned ?”’ 

Of course, in my opinion, there was no question 
it was a violation. I know you are not supposed to 
bait during the season. 

Q. That was last year, in the 1948 season ? 

A. That’s right. So we didn’t shoot until prob- 
ably three days later, and then Bud says to me, 
‘‘You know, the only reason I let you go back to 
shooting last year is you were going to have a priest 
as a guest.”’ 

I said, ‘‘I have never had a priest as a guest.’’ 

That was the statement he made to me. 

I said, ‘‘Our boys quit 10 days ago feeding on the 
instructions that Hap Maxwell got from Edgerton, 
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that all the clubs were quitting approximately 10 
days before the season feeding.”’ 

So I could see he was still very nervous and there 
was no use arguing, but I said, ‘‘I would lke to 
know where the responsibility of our State Wardens 
starts and stops. We have got 166 of them and 
they enforce about 90 per cent of the migratory bird 
laws,’’ and I said, ‘‘I guess we will have to go to 
court. What else can I do?” I said, ‘* Why didn’t 
you arrest us yesterday? You let us shoot today.”’ 

I knew Jimmy McCormick had asked Getman to 
eheck the [426] club so I felt everything was all 
right on the club. I was in Ojai the day Jimmy 
McCormick talked to him, because my son was 
playing football on the Villanova team, and Mr. 
Getman has a son in Villanova, although I was on 
the bank and did not talk to him but Jimmy was 
talking to him. 

On opening day, there was wardens lined up all 
around here. There was a couple of cars in here, 
there were a couple of wardens cruising around on 
this road here. There was evidence of wardens 
around there all the time, and I have been checked 
more in the last two years than I have in 40 years. 

Here two years ago, John Spicer and Edgerton 
had evidently been watching me shoot ducks right 
here on this pond. That time, I didn’t go in there 
until 10:00 o’clock, and they came around here, 
and they met me at the gate. The limit was four, 
and I laid my coat out and everything, because I 
knew they thought I had over the hmit in my bag, 
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so I asked them to check, and they checked the ducks, 
and I said, ‘‘Check my decoy bag and everything.”’ 
They never checked anybody else at the club but 
me. . 

That morning they were in the trees over here, 
and they even were in the house and asked Mrs. 
McGrath if they could hide—not hide, but park be- 
hind these trees and watch the club. They were doing 
that, they were standing there and watching the 
hunters with binoculars, and Mrs. McGrath said, 
‘“What are you two doing there? Are you trying to 
spy on my [427] husband there ?’’ 

He was shooting on that opening day then, too. 
If you are that close and using high-powered glasses, 
you can see everything that goes on. You can even 
see the beans out there when you will use those 
glasses, the white reflected from them. 

So I went back then after this discussion and cut 
across here, and I yelled to the fellows to stop shoot- 
ing, that Bud Elder and Spicer had said we were 
violating the Migratory Bird Act by feeding ducks, 
shooting over baited ponds. 

So they came up here, four or five of them came 
in there, and so we brought up all the decoys and 
picked up our ducks and proceeded on out this way. 

Stevenson and I got in the car and were were at 
the gate here, and Spicer—no, Spicer had gone 
then. There were the three other wardens, there, 
Kdgerton, Ernie Bedwell, and his father Jack. They 
were waiting here for us, right here. 

I said, ‘* Well, you honor me by having the whole 
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force present. Here are five wardens, counting the 
other two fellows.”’ 

So we handed our ducks and decoys and our coats 
and all our guns and stuff over this fence, and when 
we got over there, my car was sitting here, and so 
I went on over to my car and Edgerton came over 
to my ear and he says, ‘‘Mr. Carty, Bud wants me 
to take your ducks.’’ He was very apologetic about 
it. [428] He says, ‘‘Mr. Carty we could close all 
the clubs up technically. They all have a little grain 
on them.”’ 

I said, ‘‘f don’t know about that, but when they 
get that technical, that they are closing it for a few 
handfuls of grain”’ 

Along this road, when I came out, there was the 
mustard pods and stacks of trash all along here. 
Wherever I walked, you would find that. They ate 
the grain and left the pods there, and when you first 
glanced at them, 1t did look like feed. I didn’t know 
until I picked it up to look at it, and I couldn’t 
figure what the devil that was. 

So IL took the ducks off my strap. We have a 
strap that we carry the ducks with. I handed it to 
them and they went over here then. They were 
putting tags around the necks and putting our names 
and identification tags on them. 

Then Steve and I—Steve had left his car in the 
yard, and there were several of the other boys came 
along, and one of them had his car down here. We 
drove around into the yard and Steve got into his 
ear, and then we left and went on home. J had to go 


Umted States of America 361 


(Testimony of Edwin L. Carty) 
to my office and get ready to leave for San Fran- 
C1SCo. 

Q. Now, may I direct your attention to a state- 
ment made by one of the other witnesses for the 
prosecution, I forget which one, to the effect that 
you were supposed to have said not to arrest you, 
to arrest the club. Did you make [429] that state- 
ment ? 

A. No, I did not, and I would not, because I 
know you can’t arrest a club. You have got to 
arrest people. That would be silly on the face of 
dv. 

(). Directing your attention to Government’s Ex- 
hibit 4, which was identified as having been at the 
approximate intersection of the fourth dike and the 
south river road, Mr. Johnson stated that that was 
about 20 feet from the blind where you were shoot- 
ing. Did you see any condition like that at the 
intersection of dike 4 and the south river road? 

A. No, I did not, and he couldn’t identify that 
as grain. I think if the jurors would see that, they 
would know what I am talking about, what I mean 
by radish pods, how they look. 

@. You are referring to Defendant’s Exhibit I? 

A. That’s right. If there was so much grain, 
like they say there was, they would certainly have 
more pictures than that to show. There could be one 
or two pounds of grain or trash like that thrown 
out in here and the mud hens and ducks pick out 
the grain. I wouldn’t bet my life that is all grain 
there. There might be some grain, but I certainly 
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never saw any grain here. I doubt if that 1s levee 4, 
because on levee 4, that is a very bare levee. The 
other levees have five or six inches of Bermuda 
grass, but this one [430] doesn’t have that. It is just 
like a lawn that has been mowed. There was no 
grass there. It was very clean. By the levee on 
that dike here, there was some kernels of grain in 
that deep Bermuda grass, but mostly it was this 
kind of stuff. 

Q. As you see, in this Defendant’s Exhibit I, 
you can see some kernels of grain mixed up with 
chaff and radish seed and this is the way 

A. This is the way it was when it was down 
there. That is why we got it for $1.75. It has never 
been recleaned. [431 ] 


* * * 


Direct Examination 
(Continued ) 


Q. (By Mr. Irwin): I have previously shown 
to Mr. Johnson Exhibits I, J, and K for identifica- 
tion, Mr. Carty. I show them to you now, sir, and 
ask you first as to the Defendants’ Exhibit I for 
identification, what that represents. 

A. This is dike 4, looking out from the 11 and 12 
blind. 

@. I correct my last question, Mr. Carty, to 
make [484] that Exhibit L for identification. You 
say this Exhibit L for identification is what? 

A. That is looking out from blind 11 and 12. My 
ear is on the south road there. 
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Q. When you say from the blind, I see two large 
circular dises that appear to be on a concrete base 
there. What are they? 

A. Those are 36-inch concrete tile blinds with 
the caps that we put on top of the blind. 

Q. Are those, then, what we have been referring 
to and hearing so much about as blinds? 

A. That’s right, and it is 96 yards from here to 
the road, looking south. 

Q. You say that is dike 4? 

A. That’s right, and it has got a little clover on 
it that has come up since. 

Q. I show you Defendants’ Exhibit J for iden- 
tification. What is that, sir? 

A. That is looking north from the south road, 
and my son is standing on top of the blind. 

@. That is also dike 4? 

A. That is right. The water had been running 
over this dike, so they took it kind of up to the blind 
to fill it up so the water wouldn’t run from this pond 
to this pond. 

Q. Now, I show you Defendants’ Exhibit K for 

identification. [435] What is that, sir? 

' A. K is from the middle road looking south to 
the south road, which is about 200 yards. It is 196, 
to be exact. One hundred yards from the middle 
road to the blind, and then 96 from the blind to the 
south road. 

Q. Those measurements you gave us were taken 
under your direction? me Si hat is: Tight: 


x x * 
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Mr. Johnson: Where was Exhibit K taken, Mr. 
Carty, from what dike? Would you like to see it? 


x OS ¥ 


The Witness: That is dike 4. That is in the mid- 
dle road looking toward the south road. 


¥% * * 


(The photographs were received in evidence 
and marked Defendants’ Exhibits J, K, and L.) 


Mr. Irwin: One other thing. I have shown this 
to government counsel, may it please your Honor. 
This does not properly belong to this witness, but 
should be considered in connection with Mr. Max- 
well’s testimony. He has stated he will stipulate 
with me that the exhibit I am about to have 
marked—— 

* Cas * 
(The document referred to was received in 
evidence and marked Defendants’ Exhibit M.) 


* * * 


 Cross-Examination 
By Mr. Johnson: 


Q. Mr. Carty, how long have you been hunting 
migratory waterfowl? 

A. Oh, practically all my life, since I was big 
enough to carry a gun, eight or 10 years old. [437] 

Q. That would be how long, approximately ? 

A. I am 52 now. About 41, 42 years. 

Q. On the 21st of October, I think you stated 
that you were in the blind on cross dike No. 2, was 
it? A. Yes, that is right. 
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Q. Iam looking for Government’s Exhibit No. 1. 

A. It is right under here. 

Q. Could you please show me where that would 
be on cross dike No. 2? 

A. The way you have got it numbered, it would 
be this one here. 

Q. How far up the cross dike would it. 

A. About in here. 

@. How many yards this side of the middle dike 
would you say that is, that is south of the middle 
dike ? 

A. It isn’t very far. These dikes are 200 yards 
long. Probably 25 yards or so. 

Q. Approximately 25 yards south of the middle 
dike. Thank you. 

Now, you say that on the morning of the 21st, you 
came out to the club with Mr. Maulhardt, was it? 

A. No. J came by myself, but Mr. Maulhardt was 
there. 

(). You saw some beans there? 

A. You mean I came to the club by myself, but 
I went [438] to shoot with Mr. Maulhardt. In other 
words, we double up when we draw. 

Q. But you saw some lima beans on the premises 
on the 21st? 

A. That is when we crossed the road there going 
up to dike 2. 

@. And later on you saw Mr. Jack Bedwell on 
the 21st? 

A. That is right, when we came out in the yard. 
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Q. To both of them, you made the remark that 
the beans looked bad ? A. That’s right. 

Q. Why did they look bad? Why did you think 
they looked bad? 

A. Because they showed up in that road and 
they are not duck feed, I know from past experience, 
because I have had a duck club of my own at one 
time. 

Q. If they aren’t duck feed, why would they look 
bad? 

A. The fact that somebody might think that they 
are feed. 

@. In other words, you think there might be 
some doubt as to whether they are duck feed or not? 

A. That’s right. 

Q. So you are not positive they are not duck 
feed? [439] 

A. I am positive from past experience. I have 
had them on my Ocean View Ranch years ago. I 
dumped them out and they just rotted there and 
the ducks didn’t eat them. 

Q. But you realized that other people may dis- 
agree with you on this particular matter? 

A. They might think they are feed, just like it is 
being contended now. 

®. You also stated near your duck blind, I as- 
sume that was the one on cross dike 2, approxi- 
mately 25 yards of the middle dike, as you have 
testified, you noticed a few kernels of grain in the 
grass. A. That’s right, in the Bermuda grass. 

Q. How many would a few be? 
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A. Well, you could take a handful and spill it 
along over 15 or 20 yards, and you would have 
kernels every five or six inches, if you looked down 
into the grass very closely. 

Q. Showing you Government’s Exhibit No. 2, 
which, according to some testimony in this case, 
represents grain, and assuming that it is the grain, 
would you call that a few grains? 

A. That would be about four or five pone of 
grain. 

Q. Would you call it a few grains? 

A. No. 

@. What would you eall it? 

A. That would be four or five pounds of grain, I 
would [440] say. 

Q. Assuming again, under the premises I have 
stated to you, that that 1s grain, would you say that 
that is a violation of the law, as you understand it, 
in regard to baiting? 

A. If that was on 40 acres of land, there would 
be a question in my mind, if that is all the grain 
there was, four or five. Where is that supposed to 
be? 

Q. Iam not sure. I think it is at cross dike No. 
4. I could be wrong. 

A. That could never be at 4, because there is no 
water here. This pond is full of water. 

Q. But you think that would be a violation, at 
least, in that area, if that is grain? 

A. If that is grain. 

Q. Now, you also stated that on the south side of 
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the premises feed was put out to keep the mud hens 
from interfering with your hunting? 

Did I say 
Is that what you said? A. When? 

In your testimony on Friday last. 

I don’t remember saying anything about that. 
What was the feed put out for? 

Feed is put out for ducks. 

But what was your testimony with regard 
to ud hens ? [441 ] 

A. I said there was four or five thousand ducks 
and about 800 mud hens in the area at noon when we 
went out to shoot. 

Q. Well, I may have got my directions wrong. 
What you testified to was that the reason the feed 
was put out on this side was to keep the mud hens 
and birds on the other side, the south side? 

A. Out of the pepper field, the big pepper field 
to the north, because the people who have the pep- 
pers in this big field were afraid that the mud hens 
would pick holes in their pepper. 

Q. What kind of feed was this that was put out 
for that purpose? A. The grain was put out. 

Q. That is the grain that has been introduced in 
evidence as Defendants’ Exhibit I? 


OPOoroOOo> 


A. That is right. 

Q. In the box here? A. That is right. 

(). With the pods in it? 

A. That is right. 

Q@. What kind of sacks was this feed contained 
in? A. Regular grain sacks. 
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Q. How big? 

A. They run about 110 in good grain, and about 
90 pounds [442] could be in the same sack. 

Q. How big are the sacks in size? 

A. They are about that wide and about that high. 

Q. You say they run about 110. What do you 
mean ? 

A. If it is good grain, heavy grain, it will run 
about 108, 110 pounds. Light grain, threshed grain, 
will run less in weight. 

Q. This would be lighter than ordinary grain, 
wouldn’t it? A. That is me¢hm 

Q. This was, then, the barley with trash and 
pods in it, as you have testified about putting out? 

A. That is right. 

Q. Of course, you recognize that mud hens are 
also migratory birds, don’t you? 

m, What is right. 

Q. So that such feed put out, no matter for what 
purpose, would be a violation if you were shooting 
over it during the open season ? 

A. Well, if there was an unreasonable amount, 
I would say yes. 

Q. If you were shooting over an area baited with 
this feed, it would be a violation? 

A. It is a matter of opinion what would be—if 
there is a few grains around, I wouldn’t consider it 
a violation. [443] 

@. You don’t think that is a matter of opinion, 
do you? That is a matter of law, isn’t it? 
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A. I don’t know. 

% Go % 

Q. (By Mr. Johnson): You are familiar with 
the regulations, state and federal, concerning shoot- 
ing and taking of ducks and geese, are you not? 

A. As far as I can keep up with. It has never 
been clarified for years. That is the big argument 
we have. 

j. You knew you could never shoot over any 
ponds or area as long as feed was on them, didn’t 
you? 

A. Not necessarily. You can have feed on the 
pond. You can raise all the feed you want, as long 
as you don’t mow it down. You can flood rice and 
barley, and it is still within the regulations. 

Q. That is true, but I am talking about placing 
feed out. You knew as long as such feed was placed 
out on the area you couldn’t shoot during the open 
season? [444] 

A. That’s right, if there was any quantity. 

Q. If on the 21st of October, there was feed out 
there, it was unlawful, and you knew it, to shoot? 

A. ‘The few kernels of grain I saw around there, 
one handful scattered through the grass. 

Q. We will get to that in just a moment. 

A. I wouldn’t consider that a violation or any 
intent of violating any law. [445] 


x * Oe 


Q. (By Mr. Johnson): Now, showing you Goy- 
ernment’s Exhibit No. 10, which purports to be a 
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sample of barley taken from the premises of the 
Santa Clara Hunting Club on the 21st of October, 
would you say that is the barley that was put out, 
as you testified, in forty-one 90-pound sacks? 


* % x 


A. If it is, it is certainly cleaner. There are 
very [447] few pods, if any, in here, or radish seeds, 
and the dirt in there, they probably didn’t gather up 
the radish pods and the trash with it. That is fairly 
clean barley. 

Q. Is that a radish pod, as you understand it, 
that little purple thing in there? 

A. Yes, that is one. 

@. You say there were more of those in the 
barley than that? A. Yes. 

@. You don’t think the game wardens strained 
the stuff before they brought it in here? 

A. Not necessarily. 

Q. You don’t think they would have the stuff 
strained before they took it as a sample? 

A. I don’t know what they would do. They have 
done other things. 

Q@. Referring to your testimony with respect to 
the 22nd of October, you state you were in a blind on 


cross dike No. 4? A. That’s right. 
@. Would that be a concrete blind which shows 
in Defendants’ Exhibit L? ae es, tl anid’ 12. 


@. And that is how far from the south road ? 
A. Ninety-six yards. [448] 
Q. You stated in your direct testimony that Mr. 
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Hider told you you had been warned before. As a 
matter of fact, that was true, you had been warned 
before, hadn’t you? 

A. I wouldn’t call that a warning the year be- 
fore. In other words, as I explained, he kept say- 
ing, ‘‘I warned you, I warned you, I warned you,”’ 
and I referred him back to if he considered was a 
warning was the year before when the seven sacks 
of spoiled barley had been dumped out. 

Q. As a matter of fact, on January 1, 1948, the 
club was then covered with lima beans and barley, 
was it not? 

A. There were rotten lima beans on the middle 
road that were never eaten by the ducks. 

Q. But you admitted in your testimony that was 
a violation on Eriday ? 

A. Yes, as far as dumping it during the season, 
dumping seven sacks out, although they never shot 
over the grain. 

Q. So that if it was a violation and if, as you 
testified, you did discuss it with Mr. Elder and Mr. 
Spicer over the phone, and Mr. Elder agreed to 
let you shoot the last two days of the season, that 
would not be unreasonable to call that a warning, 
would it? 

A. Mr. Elder wasn’t—Spicer is the one I talked 
with about that grain. He is the one talked about 
the club had been closed on that morning, and when 
IT got back from San Francisco and I asked why, he 
said, ‘“You know, those seven sacks of spoiled barley 
laid by the cook wagon, and I went by there last 
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night and they were gone, and I asked the Mexican 
caretaker what happened to them, and he said 
Jimmy McCormick had told him to dump them out, 
that there was a lot of ducks there and they would 
eat it up in a matter of a few hours, and they didn’t 
shoot until the next Sunday. 

Q. Referring to that period and that hunting 
season, isn’t it true on the 3rd of January you had 
a telephone conversation with Mr. Elder in this re- 
gard? A. When? 

Q. On or about the 3rd of January. 

A. Two or three days afterwards. 

@. You phoned Mr. Elder? 

A. J don’t know whether I phoned him or he 
phoned me. 

Q. Isn’t it true at that time you said to Elder 
that on account of your position as a member of the 
Game Commission, the other club members were 
looking to you to straighten out the matter about 
baiting ? 

A. No, I didn’t say about baiting. 

Q. Isn’t it true you then said you had been told 
that a 72-hour period with regard to feeding was all 
right ? 

A. JI told him that, I raised the question at the 
November 5th or 6th meeting in San Francisco, 
I raised the question, can you feed ducks and how 
long? 

That is when Ralph Scott, our attorney, who is 
from the [450] Attorney-General’s office and does 
all the Fish and Game work, said he would check 
into it. 
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So at noon time, after lunch, he came back in and 
said, ‘‘There is nothing in that regulation that for- 
bids you feeding ef ducks up to the opening of the 
season.’’ He said, ‘‘within a reasonable time.” 

I said, ‘‘ Well, what would be a reasonable time? 

And he said, ‘‘possibly 72 hours, three days, be- 
fore.”’ 

Q. Didn’t you tell Mr. Elder during this phone 
conversation that County Game Warden Jack White 
had so informed you? 

A. No, no, never. I think Inspector Macklin was 
at the same meeting with me when that question was 
raised, and that is where it came back and was 
passed out there by those who called him up. He 
quoted the conversation I had and the rest of the 
commissioners with Ralph Scott, our attorney. 

Q. Don’t you recall that Mr. Elder during that 
conversation, after the discussion of the 72-hour 
business, told you what the exacting wording of the 
law was? 

A. No. He never has and ne one else in the Wild- 
life Service. I have tried to get that clarified for 
years. They always keep it as though it 1s a mystery. 
I have argued with them 10 years. 

@. You mean you have never seen the regula- 
tions ? 

A. Ihave seen the regulations, but not the inter- 
pretation [451] from the Fish and Wildlife. Some 
of the boys up there quit five days before and in the 
Valley there, they say 10 days. Really, nobody has 
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any definite idea of what the regulation is inter- 
preted as. 

Q. Do you recall at that time saying that the club 
had been cleaned up, barley and lima beans, and 
that you asked them if it was okay to shoot the last 
two days of the season, because you had important 
guests coming down? Did you say that? 

A. No, I did not. He raised the question. He said 
I had a priest. That was the morning of the 22nd. 
He said, ‘‘The only reason I let you go back to shoot 
is because you had a priest coming as a guest.”’ 

J have never had a priest as a guest. 

Q. Did you tell him the club had been cleaned 
up of lima beans and barley? | 

A. No, I did not, because I did not know that. 
The lima beans, they rotted in the road just there 
off of the dike. 

@. During that conversation, did not Mr. Elder 
ask you to put your statement in writing with re- 
gard to the 72-hour period, and you stated that you 
couldn’t do so because of your position, but that you 
would have James McCormick write the letter? 

A. No, I did not. There was no reason for my 
saying [452] that. I explained how I got the infor- 
mation and when and who I got it from. 


% * » 


Q. (By Mr. Johnson): Did you ever ask James 
McCormick to write such a letter? 

A. No, I did not. 

Q. Would the letter from Mr. Elder, Govern- 
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ment’s Exhibt No. 15, concern a subject which you 
discussed during that telephone conversation ? 

A. I told Mr. Elder, and I told John Spicer, 
in other words, that Jimmy McCormick was the 
manager and the one that had evidently ordered the 
beans and grain put out. 

% * *% 

Q. (By Mr. Johnson): Would you say in gen- 
eral that this letter concerns a subject which was 
the topic of conversation between you and Mr. Elder 
during this particular phone call? 

A. That is right. 

Q. What would say, then, that you asked Mr. 
McCormick to reply to this letter? 

A. No. I don’t remember seeing that letter be- 
fore. That is the first time I remember of ever read- 
ing that letter. 

Q. But you did give Mr. Elder the name of Mr. 
McCormick to contact as the one with regard to the 
facts of the recent baiting of the Santa Clara River 
Game Preserve? [454] 

A. I might have given him Jimmy McCormick’s 
name. 

Q. Incidentally, in your direct testimony, you 
stated that 166 of the State Game Wardens, in your 
opinion, were enforcing 90 per cent of the Migratory 
Bird Laws. You don’t mean to be criticizing that, 
since they are Deputy Federal Wardens, also, do 
you? A. No, I do not. 

@. Asa matter of fact, as a member of the State 
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Game and Fish Commission, you are glad to see 
them enforce the law? A. That is right. 

Q. You also stated you have been checked more 
in the last three years than in the previous 40 years? 

A. That’s right. 

Q. Would that be because of the previous viola- 
tions, which you admitted, at the Santa Clara River 
Game Preserve? 

A. No. I was checked before then. I was talking 
about John Spicer and Edgerton checking me. That 
was before this time. 

Q. But you approve of that enforcement of the 
law, don’t you? 

A. That’s right. I tell the boys that if anybody 
has got over the limit, they have got to be cited. 

@. And if anyone is shooting over a baited area, 
you approve of their making a citation in that re- 
gard? [455] 

A. Within reason. If it is not a technical viola- 
tion. 

Q. Whatis a technical violation, in your opinion? 

A. I believe a technical violation is if there is 
a few grains left on a club after the legal feeding 
up to the day before. But Elder made that statement 
himself; legally you can feed up to the day before, 
on our first meeting after this day. 

Q. Do you remember the conversation you re- 
ferred to in your direct examination between you 
and Mr. Ernest Bedwell at the time you came off 
the premises of the club on October 2nd? 

A. That’s right. 
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Q. Do you recall saying to Mr. Bedwell that it 
was a technical violation, and his answer, ‘‘Ed, do 
you infer this is a technical violation ?”’ 

A. On the 22nd? 

Q. Yes. 

A. He never said a word about it being a viola- 
tion or anything. I said about the beans, that the 
beans looked bad there and they ought to be covered 
over. Now, why 

Q. Iam referring to—— 

Mr. Irwin: Just a minute. Let him finish. 

Mr. Johnson: He is talking about Jack Bedwell. 

The Witness: That’s right. I am talking about 
the 21st. [456] 

Q. (By Mr. Irwin): I am talking about the 
22nd, Mr. Carty. 

A. When we came up to the fence there and 
handed over our ducks and our guns and coats and 
things, decoys, over the fence, I said, ‘You honor 
me with having the whole patrol here.’’ There were 
three wardens there and two others, five wardens, 
checking me. There wasn’t very much said when I 
walked over to them at all, as far as I am concerned. 
I don’t remember saying anything to him about a 
technical violation. 

Q. Isn’t it true that you did 

A. I did talk to Edgerton. He is the one. 

Q. Isn’t it true you said to Mr. Ernest Bedwell 
on that occasion, ‘‘ Ernie, if you wanted to be tech- 
nical, you could pick up all the clubs in the area 
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for baiting,’’ and Ernie replied, ‘‘Hd, are you in- 
ferring this is a technical violation ?”’ 

A. No, I don’t remember saying that. 

Q@. You don’t remember saying that? 

A. No. 

Q. But you think a technical violation is okay, 
right ? | 

A. Well, that is a matter of opinion. I think—— 

Q. But that is your opinion? [457] 


x *% % 


The Witness: A reasonable amount. If there are 
two or three buckets of grain over 40 acres of land 
where the ducks and mudhens could find them, I 
wouldn’t call it 

Q. (By Mr. Johnson): Handing you Govern- 
ment’s Exhibits 5, 6, 7, 8, and also 2, 3, and 9— 
excuse me for Jumping around so much with regard 
to the numbers—now, looking over those pictures 
—we will take No. 4, also—there has been testimony, 
as you realize, to the effect that lima beans are feed. 
Assuming that lima beans are feed—— 

A. I won’t agree to that. [458] 


+ % % 


Q. Referring to Government’s Exhibit No. 2, I 
think that is the one, or perhaps it is Government’s 
Exhibit No. 4, I think that is the one which you 
stated you didn’t think counsel for the government 
eould identify as grain. Do you remember which 
one it was, whether it was 4 or 2? 

A. I was questioning the location of the dike— 
this is the one I had, on dike 4. 
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The Witness: This is the picture, No. 4, that it 
was stated that this grain, if it is grain, was on 
dike 4. I contend that couldn’t be on dike 4, because 
there wasn’t that [460] type of ground on dike 4. 

Q. (By Mr. Johnson): I appreciate that but that 
is not quite responsive. In other words, you stated 
in one of these scenes you didn’t think anybody 
could identify what was said to be grain, and which 
the picture purports to depict, you said you didn’t 
think anyone could identify this grain. Is this the 
one ? 

A. This is the only picture that was brought up. 

Q. All right. Referring to Government’s Exhibit 
No. 2, then, would you say that can be identified as 
grain or not? A. That could be pods. 

Q. Do you see any pods there? 

Mr. Irwin: Just a minute. Let him finish his 
answer. 

The Witness: Yes, all this stuff in here. 

Q. (By Mr. Johnson): The white stuff is pods? 

A. That’s right. In other words, I could throw a 
lot of radish pods and trash out there, and it 
wouldn’t look any different than that. 

Q. In your opinion, that is trash and radish pods, 
not grain? 

A. And this is supposed to be at dike 4. 

Q. But in your opinion, is this trash and radish 
pods, not grain? A. It could be. [461] 

Q. Could you give me a yes or no answer, please? 

A. In my opinion, I wouldn’t know, unless I 
actually saw it. 
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(). Looking at the picture? 

A. I think it is radish pods and trash. 

Q. You don’t think there is any grain there? 

A. I don’t know, but I know that isn’t at the 
end of dike 4, because there is no water in this 
pond here. 

Q. You say you have been a rancher a long time, 
Mr. Carty? 

A. Well, my boyhood has been spent on the farm 
and my education has been ranching. 

You raised cattle? 

I raised some cattle. 

Was that in Ventura County? 
That’s right. 


aS iS 


% % *% 


Q. Did you ever or would you feed cattle whole 
lima [462] beans like that? 

A. No, not as a regular diet. 

Q. Pardon? 

A. Not as a regular diet. They will eat a little 
beans and hogfeed. What we feed them, though 

Q. But you were talking about cattle. You stated, 
I think, that these lima beans had been put out on 
the premises of the club for the purpose of feeding 
cattle ? A. J did not say that. 

Q. I thought you said that. But you wouldn’t 
feed these to cattle? 

A. Not as a regular diet. The cattle would eat 
some of them, but they are certainly not cattle feed, 
any more than duck feed. 


382 Edwin L. Carty, et al., vs. 


(Testimony of Edwin L. Carty.) 

Q. In your experience as a rancher, would cattle 
eat them from the bare ground ? 

A. They will lip them up. 

®. That is lima beans, whole, such as I just 
showed you? A. That is right. 

Q@. When were the lima beans put out? 

A. They tell me about the 8th. 

Q. About the 8th? 

A. About 8th of October, about two weeks before 
the season opened. [463] 

Q. Do you know why they were put out? 

A. I don’t know. I think they had the idea that 
possibly the mudhens might eat them. They had 
some there in the yard, and they still had some, to 
keep them out of the peppers. 

@. You realize mudhens are migratory water- 
fowl ? 

A. That’s right, but they didn’t eat them, or they 
wouldn’t have left them. 

@. How many lima beans were put out? 

A. 386 sacks, 100-pound sacks, with dirt and trash 
in them, and the culls. 

Q. Would that have been on October 13th at 


10:00 a.m. that those were put out? A. No. 
Q. Did you ever tell anyone it was October 13th 
at 10:00 a.m. ? A. Not the beans, no. 
Q. Pardon? a 


A. Not the beans. The grain, the last of the grain 
was put out about then, I was told. 
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Q. When were the lima beans put out, if you can 
recall the exact date? 

A. I believe around the 8th of October. 

Q. Around the 8th of October? 

A. Yes, and they would have been put up at the 
center of the road if they thought they were going 
to be duck feed. [464] They were out on the south- 
west corner. 

@. Again, who put them out? 

A. The workmen there on the ranch. Jimmy 
McCormick was acting as foreman. He farms that 
land. 
~ Q. ‘You don’t like Mr. Spicer very well, do you? 

A. I like Mr. Spicer and have always treated 
him like a gentleman. I have never put my nose into 
the feud that has been going on for years there be- 
tween him and Jack White. 

Q. And what about Mr. Edgerton? 

A. Yes. He is a gentleman and was the only 
one that was that morning. 

Q. Do you like Mr. White, Jack White? 

A. Yes. Jack White is an oldtimer and very 
active in rod and gun clubs, and keeps very fine 
public relations. [465] 

& ¥ ¥ 

Q. As a matter of fact, Mr. Carty, you sup- 
ported Jack White rather strongly in his bid to 
keep the County Game Warden job, did you not? 

A. No, I did not. 

Q. Did you ever discuss County Game Warden 
White’s record with Mr. Macklin? 
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A. Can I explain the last answer? 

®: Surely ‘Go ahead. 

A. I have always felt it is none of the State’s 
business if a county wants to expend its money for 
a county warden, that is their business, and I have 
kept my nose out of that feud. 

@. Mr. White has shot a lot on your club, hasn’t 
he? 

A. Yes, he has shot several times a season. He 
has been invited, like all the rest of the wardens 
have been. 

% % % 

Q. (By Mr. Johnson): As a matter of fact, 
since October 22, you have expressed your opinion 
that there are too many State Game Wardens in 
Ventura County, haven’t you? [467] 

A. Since the—— 

Q. Since October 22? 

A. Compared with the other counties in the 
State. We have four State and one County warden 
in our county, and we have got counties like Colusa 
with millions of ducks and pheasants, and they have 
got only one warden, some two, some none. There is 
a poor distribution of wardens in the State. 

Q. Did you have Mr. Spicer in mind when you 
made those remarks? 

A. No, because what I had in mind was the fact 
that here are four or five wardens watching this one 
little 40-acre club practically every day, sitting there 
in. the afternoon at 3:55, to see that we stop feeding, 
two carloads sitting right there, practically in the 
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club, on a private road there, and when they have 
got that much time, and the other counties need 
wardens so badly, that is where they should be dis- 
tributed. 

Q. You told Mr. Macklin that since October 
22nd? A. That’s right. 

®. In other words, that was the climax, as far 
as your are concerned ? 

A. I realized why they had four wardens at 
$8,800 apiece in our county, when we only sell $3,500 
worth of licenses. 

q). I think you stated in your direct examination 
that [468] in your opinion ducks will not eat lima 
beans ? A. That is right. 

A. That’s right. 

Q. Do you know how close a duck has to be to a 
lima beans before he can recognize it as a lima bean 
and decide he does not want it? 

A. They will pick grain out of lima beans. 

Q. And they will pick at a lima bean like a 
chicken and, if it is a lima bean, they will drop it, 
is that correct ? 

A. The only kind of bean I have ever seen in a 
duck is a black-eyed bean, and I have cleaned plenty 
of them. 

Q. But you do admit they pick at their food and, 
if they don’t like it, they spit it out? 

A. Well, I have watched ducks and chickens pick 
where you got weevil grain, and they will pick the 
solid grain and you wonder why they don’t pick the 
other. It was weevil grain. 

@. You know, as a matter of fact, Mr. Carty, 
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most of the clubs up in that area feed lima beans as 
a common practice ? A. No, they don’t. 

Q. Are you against the baiting regulations? 

A. Jam against it as far as the clarification is. 
They should clarify it so there isn’t all this mystery 
and the clubs know what they can do and what they 
can’t do. [469] 

Q. Asa matter of fact, you have spoken against 
the baiting regulation, haven’t you, heretofore? 

A. I think the clubs should be advised what is 
too much duck feed, then, so they can take care 
of it. 

Q. In other words, you are against the philos- 
ophy of the baiting regulation ? 

A. I don’t believe in shooting birds over baited 
ponds like is done in the Middle West, where they 
trench shoot them, put out corn and popshoot the 
ducks. 

@. Was your answer yes or no? You have 
explained it now. A. As practiced now. 

Q. But you do recognize that it is the law at the 
present time? 

A. That’s right, it is a regulation. [470] 


* % * 


Redirect Examination 
By Mr. Irwin: 
oS % % 
Q. Ishow you Government’s Exhibit 2 for iden- 
tification, Mr. Carty. There has been some evidence 
offered by government witnesses that that picture 
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represents the intersection [471] of dike 4 and the 
south ridge road. Do you recall what the conditions 
were at the intersection of dike 4 and south ridge 
road on the 22nd day of October, 1949? 


* % x 


The Witness: Yes. [472] 

Q. (By Mr. Irwin): What were they? 

A. This pond here was full of water right down 
to here on both sides. In this picture, you can see 
both of these ponds filled up with water right down 
to the corner and when I came back and crossed 
it, if there had been material like that there, I 
would have seen it. That couldn’t have been taken 
on the 22nd, because you will notice in this picture 
that this pond is all dry. There is no water. The 
aerial picture shows there is water. 

Those are two of the best ponds in the club, and 
they fill up right down to the south road. When 
you look at the picture, that is all dry weeds out 
there. That could have been two or three days be- 
fore, but it was not that way on the 22nd, or that 
would show water in this corner. 

@. Government counsel asked you in some detail 
about mudhens and whether or not they were migra- 
tory fowl. In that connection, may I ask you, Mr. 
Carty, first of all, there were no mudhens shot on 
either the 21st or the 22nd of October, were there? 

A. Not that I know of. 

@. Will you please tell us what is the situation 
with reference to mudhens as being a target for 
sportsmen ? 
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A. They are considered a pest on all sportsmen’s 
clubs, because they clean up all the feed that you 
would want for ducks and as far as food value, I 
wouldn’t eat them, and [473] I don’t know many 
people that do eat them or shoot them for food. 
They have changed the name and put a bag limit 
on them to try to get them to hunt mudhens. 


Recross-Kxamination 
By Mr. Johnson: 


@. Just one other thing. You referred to what 
I think is Defendants’ Exhibit A and say that has 
water in it at the cross dike No. 4. 

A. Right here on the diagram. 

Q. Of course, you don’t mean for the jury to 
believe that that picture was taken at or about 
October 22nd, do you? 

A. Iam saying on that day both of these ponds 
were full right up to the corner here. 

@. Answer my question, please. 

A. No, that was not taken the same day. 

(). When was it taken? 

A. I don’t know the exact date that that was 
taken, but shortly after the 22nd. 

(). It has been taken within the last two months, 
has it not? 

A. It was still while the season was on, because 


we drain the water out after the season 1s over. 
& ¥ ¥% 
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ealled as a witness on behalf of the defendants, 
being first duly sworn, was examined and testified 
as follows: 
* ¥% % 
Direct Examination 
By Mr. Irwin: 


Q. State your full name for the benefit of the 
ladies and gentlemen of the jury, please. 

A. Lawrence Nunes. 

@. Are you superintendent of acreage in Ven- 
tura County, of some large acreage in Ventura 
County ? A. Yes, sir. 

@. For whom do you work? 

A. Gentry, Inc. 

Q. I show you what has been identified as De- 
fendants’ Exhibit A and ask you if you see any of 
the Gentry lands on that exhibit. 

A. This thing is kind of turned around here 
for me. Let’s see here. 

Q. Perhaps, rather than to—— 

A. Oh, this right in here. We farm this and 
also this field right in here, 250 acres. 

Mr. Irwin: May the record show the witness has 
identified a spot on the uppermost part of Defend- 
ants’ Exhibit A, westerly part, and the northerly 
spot. Is that a fair statement, [475] Mr. Johnson? 

Q. In connection with your duties, M1. Nunes, 
there is a hunting club, also, on part of that Gentry 
land, is there not? 

A. Yes, sir. I built a small one there myself. 
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Q. Referring to the fall of 1949, did you have 
occasion to put out any lima beans? 

A. Wedid. We put out about 17 bags. 

Q. Did you observe whether or not the ducks ate 
those beans ? A. No, they did not. 

Q. When did you put the beans out? 

A. Well, I should say somewhere around the 
10th, between the 10th and the 15th of September. 

Q. How long did those lima beans remain with- 
out the ducks touching them? 

A. Well, they laid there on the ground until 
after the season opened on October 21. We have 
got a small group, which includes about 10, that 
shoot at the club and all I had to do with it, I built 
it and filled the pond with water, and I left it up 
to Mr. Joe Farrar to handle the rest, and he checked 
with some warden, I don’t know which one it was, 
and he said we could feed up to 72 hours before 
the season opened. 

Q. What I meant was the lima beans. You put 
them out between the 10th and 15th of September 
and they remained there, [476] you know that, and 
you saw them still on the ground? 

A. Yes, sir. 


Cross-Examination 
By Mr. Johnson: 


@. Lam not sure, Mr. Nunes, where these lima 
beans were put out. J am sorry, but I didn’t get 
that. 
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A. Right around our pond. It was around this 
small club. You can’t see that, hardly, on this map, 
but it is right around these dikes where we put out 
our beans, and right in here is another pond where 
we also have got a small levee, and we scattered 
them. I did not myself, but somebody did. 

Q. What was your purpose in putting the lima 
beans out? A. For duck feed, I guess. 

You were trying to attract ducks with them ? 
Trying to, but it didn’t work. 

How many other seasons had you done that? 
We had never done that before. 

Are you a hunter yourself ? 

When I get a chance. 

How long have you been hunting? 

Since I have been about nine years old, big 
enough to carry a .22 rifle. [477] 


POPOPO PS 


LEO MULDOON 


called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 
and testified as follows: 


* Gs * 


Direct Examination 
By Mr. Irwin: 


@. Mr. Muldoon, where do you reside, sir? 

A. I am the keeper of the Point Magu Game 
Preserve, Ince. 

Q. You live in Ventura County? 

A. Yes, sir. 
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Q. How long have you been the keeper of Point 
Magu? A. Qh, about five years. 

Q. Have you had experience in observing the 
eating habits of ducks? A. Ihave. 

Q. Have you had occasion to observe whether 
or not [478] ducks will eat lima beans? 

A. No, they won’t. 

@. You have observed that of your own knowl- 
edge? A. Yes, sir. 

Q. In what way have you observed that, Mr. 
Muldoon? 

A. Well, every year some of the boys that belong 
to the club will bring down a few beans, hoping 
they will eat them, and they just won’t eat them. 

Q. Have you, in connection with your duties as 
the manager of Point Magu Game Preserve, had 
occasion to observe flights of ducks and to observe 
how much grain they would consume over a period 
of a couple of hours? ih... 9 Mics. sii: 

@. Have you ever made an experiment and ac- 
tually calculated the number of ducks present? 

A. Yes, sir, I have. 

Q. What experiment did you conduct, Mr. Mul- 
doon ? 

A. Well, we took nine sacks of grain, I imagine 
it was. I imagine there was, oh, 10 or 12 thousand 
ducks, I would say, and I took the nine sacks of 
grain out there and in 22 minutes it was gone. They 
ate it. 

(. How long? 

A. Between 20 and 25 minutes. 
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Q. When did you make that experiment, Mr. 
Muldoon ? A. This last year. [479] 

@. This last 

A. In the season, the first part of the season. 

Q. Mr. Muldoon, just so we won’t mislead any- 
one, you are related by marriage to Mr. Maxwell, 
one of the defendant in this case? A. Yes. 

Q. That, of course, in no way affects your testi- 
mony and you are telling the truth on the stand? 

A. Yes, sir. 


* * % 


Cross-Examination 
By Mr. Johnson: 


Q. Have you got the figures on this experiment 
you conducted ? A. No, but I got a witness. 
Did you keep figures? 

No, I don’t keep figures. 

How many birds were there? 

I would say between 10 and 12, 18 thousand. 
You haven’t got the figures on the thing? 
No, sir. 


POoOPOPS 


Redirect Examination 
By Mr. Irwin: 


You say you had a witness. Who was that? 
My wife. She held the watch. 

What is that? 

My wife held the watch. 


* % * 


POPs 
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JAMES McCORMICK 


called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 


and testified as follows: 


Direct Examination 
By Mr. Irwin: 


Q. Mr. McCormick, where do you reside, please, 
sir? A. At Oxnard, California. 

@. How long have you lived there? 

A. On this one ranch about 22 years. I was 
born near there. 

@. You are a member of the Santa Clara River 
Game Preserve, this family club that has been testi- 


fied to here, are you not? A. Yes. [481] 
Q. You were in charge of the grain that was 
distributed on the club in 1949? A. Yes. 


Q. First of all, how much grain was purchased, 
Mr. McCormick? 

A. I had three sacks in the barn from last year, 
and I purchased from Mr. Papek 80 sacks more of 
barley. 

(). How many pounds were there to the sack? 

A. They averaged about 90 pounds to the sack. 

(). J show you defendants’ Exhibit I in evidence 
and ask you to examine it and tell us, if you ean, 
what that fairly represents. 

A. That is a good sample of the 80 sacks that I 
bought from Mr. Papek. 

@. Where was that sample obtained? 

A. It was obtained from one of the sacks. I 
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just dipped my hand in and filled up that box to 
that height. 

Q. In other words, this sample, Defendants’ Ex- 
hibit I, was prepared by you and taken from one 
of the remaining sacks of grain that you purchased 
prior to the opening of the season in 1949, is that 
true? A. Yes. 

Q. Having purchased that 80 sacks on behalf 
of the club and having three left over, will you 
state how much grain you caused to be distributed 
on the grounds of the Santa Clara [482] Game 
Preserve prior to the opening of the 1949 season. 

A. The three sacks I had in the barn and 38 
that were from the new purchase. 

Q. In other words, a total of 41 sacks? 

A. 41 sacks altogether. 

Q. Who distributed this grain, please, Mr. Mc- 
Cormick? Did you have an assistant, in other 
words? 

A. I had a man bring it down from the ware- 
house, and he helped me load the broadcaster and 
he helped me with it. 

Q. Where did you load it, looking at Defend- 
ants’ Exhibit A? 

A. We came down in through here. 

@. What is the dike? 

A. That is the south road, and I had this little 
broadcaster that I had hooked on a Ford Tractor. 
It hooked right behind and held about five or six 
sacks. We would take about five or six sacks and 
put that in from the truck. 
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Q. Then how did you go about distributing it? 

A. Oh, I would go around the south road. This 
broadeaster had two circular spinners underneath 
the container that held the grain, and they would 
throw the grain out, oh, six to eight—it is according 
to the speed you go. At the slow speed I went, it 
threw it out five to six feet, probably, five to seven, 
on each side. [483] 

But when I would go along the south road, I 
would shut off the side that was away from the 
water and drive slowly along, and it would cover 
the road and throw it out into the water maybe a 
foot or two, and then when I would get down to 
this No. 1 dike from the east road, this is the one 
I took, I would go down here and turn up there 
and go around here, and I would continue that 
operation until we had used the grain up. 

Mr. Irwin: May the record show that his finger 
traveled down south road to dike 5, and across the 
center dike, and then up, your Honor. 

The Court: Yes. 

The Witness: I usually go this direction, but 
once or twice I reversed it and went the other way, 
which is the same. 

Q. (By Mr. Irwin): I understand that. 

A. One time I went by the road, I was watching 
the broadeaster, so instead of turning around, I 
continued over to this side and turned around on 
this one here, the north one, but just a small amount. 
I went down and back. 
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Q. Do you know whether or not those lima beans 
that have been testified about here were already out 
on the property at the time you distributed the 
grain? A. Yes, they were. 

Q. By the way, do you and your brother also 
farm this land in the off season, which is part of 
the Santa Clara Game [484] Preserve ? 

A. Yes, we run cattle on that. 

Q. Were you running cattle in there prior to 
the season? 

A. Yes, we put 125 or better cattle in there, I 
think, late in June, and they were there until just 
a few days before the season opened. 

Q. Did you, from your own observation, observe 
whether or not the cattle were consuming any of 
these lima beans that were there on the premises? 

A. Yes. Several times I noticed the cattle feed- 
ine—well, you couldn’t call it exactly feeding. Those 
beans were spread real thin out cof the tailgate of 
a truck, just real thin, about five feet wide, and 
these cattle would, oh, more or less, you couldn’t 
eall it—they would kind of lip them up. They 
would spread their mouths and draw them together 
and pick up a few beans that way. There was so 
much dirt in them that I guess they didn’t enjoy 
the dirt. 

On one oceasion that really sticks in my mind, L 
came out and there were 10 or 12, probably more, 
cattle, some eating them, others lying down, and 
others standing, and we had a bull there, and L 
noticed that his hps would really open up and pull 
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across, and I got a little closer, and he threatened 
to chase me, so I didn’t bother any more. 

Q. That is what sticks out in your memory? 

A. Yes, that sticks out in my memory. 

Q. And you left? A. And I left. 

Q. This was, of course, prior to the opening of 
the season? A. Yes. 

Q. And the cattle were removed before the sea- 
son opened ? A. Yes. 

Q. You said those beans were there prior to your 
having distributed the grain. When was the grain 
distributed ? 

A. Well, Mr. Maxwell called me and told me 
about the time to get the grain out. He had talked 
to the. warden and the warden was of the opinion 
we should get it out about 10 days before. So I 
had talked to Mr. Papek about buying this barley, 
and he told me it had weevil in it 


% * % 


Q. (By Mr. Irwin): All right. What was the 
condition of this grain that you purchased? 

A. This grain, well, at the time I thought it 
would be a good buy but, as it turned out, it was, 
oh, I would say 20 to 25 per cent radish seed and 
chaff and other foreign matter, and some of the 
grain was light where undoubtedly the [486] weevil 
had drilled in and taken the flour out of the grain. 

@. You observed all this at the time you were 
opening up the bags and distributing the grain? 

A. Yes. We put the grain out as soon as we 
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could. It was harvest time and I was busy, but I 
got the little tractor and broadcaster out there, and 
I had trouble, so I did not have the rest of the grain 
brought down until the next day. I put out those 
three sacks, and I was going to put it all out nine 
days before, but we were pressed for time and I 
eouldn’t get to it in time. 

Q. So the last grain of this 41 sacks was put out 
about eight days before the season opened? 

A. Yes, the 12th, in the afternoon, and the 18th, 
the morning of the 13th. 

Q. It was the afternoon of the 12th and the 
morning of the 13th? A. Yes. 

Q. Now, after this grain was put out, a few 
days thereafter, did you have occasion to have a 
conversation with State Game Warden Getman? 

A. Yes. 

(). Where was that conversation had? 

A. I had come to the club to see if any more 
ducks had come in that Friday morning, and we 
had just a few hundred. I spread this grain with 
the broadcaster. Always before, we [487] would 
spread it out from sacks, but we put out such a 
small amount, that I had an idea the broadcaster 
would kind of hold up the clean-up. If we would 
put it out ordinarily, two or three thousand ducks 
would have cleaned it up in a short time. So when 
I noticed the ducks hadn’t increased any by Friday 
morning, I went to Ojai and I talked to Mr. Carlos 
Getman, and I told Carlos that we had put this 
feed out and I had broadcast, and I was a little 
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concerned that the ducks weren’t coming in, if we 
didn’t get more pretty soon, they wouldn’t be able 
to clean it up. 

He said that he would check it and let me know. 

Q. This was, you say, on the 14th? 

A. Yes, Friday. 

Q. In other words, a week before the season 
opened ? 

A. A week before the season started. 

(). You know County Game Warden Jack White, 
do you not? A. Yes. 

Q. Thereafter, did you have occasion to go over 
the Santa Clara Game Preserve prior to the open- 
ing of the season with Mr. White? 

A. Yes. I met Mr. White at Oxnard and we 
went out and checked the club on Tuesday, I think 
that was the 18th of October, and we went over 
the club pretty thoroughly, and after the inspection, 
Mr. White told me that—he said, ‘‘Jim, [488] you 
needn’t worry,’’ he says, ‘‘the ducks will have it 
cleaned up. You now have two or three thousand 
ducks here and I am sure it will be all right.’’ 

Q. By the way, coming down now to October 
21st, which was the day the season opened, directing 
your attention again to Defendant’s Exhibit A, 
which is there before you, did you observe on what 
part of the preserve the ducks were concentrated on 
the morning of October 21? 

A. The ducks—the water we pumped in would 
come in right about here, and we had a valve in each 
side of the middle road dike, and it would go out 
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there, and most of the ducks would congregate on 
these two middle dikes here where the water was 
fairly fresh. 

Mr. Irwin: May the record show that the wit- 
ness pointed to the eastern edge of Defendants’ 
Exhibit A, the eastern line of the property ? 

Q. Now, then, first of all, you did shoot on the 
21st of October, that is, the day before? 

A. Yes. 

Q. Will you just tell us what you did, where 
you went on the 21st of October on the game pre- 
serve there? 

A. I went out and shot in blinds 11 and 12. 
That would be at dike 4. That was the first day. 

@. By the way, the shooting season opened at 
noon on October 21st? [489] 

A. At noon on October 21st the season opened. 

®. After you came in, did you have occasion to 
see Warden Jack Bedwell that day? A. Yes. 

Q. Did you have a conversation with him? 

A. Yes, I did. 

@. Was there anyone else present? 

A. Well, when 1 went in there were two other 
people present, a guest and Mr. Vincent Doud. 

(). And what conversation did you have with 
Mr. Jack Bedwell at that time? 

A. Mr. Bedwell and I went out to the wagons, 
and I brought up the bean question. I told him 
that we had put the lima beans out here and that 
they looked bad, probably, and that we could cover 
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them up, we had a big carry-all and tractor out in 
the field. I said, ‘‘What do you thing about it?” 

He said, ‘‘I think that would be a good idea.’’ 

Q. Did he make any other comment to you? 

A. No, he didn’t offer to go out to look at the 
beans, so we went back. 

Q. Could you both see the beans from where you 
were standing at the time you had the conversation 
with him? 

A. We were within, I would say, 60 to 70 yards 
from the beans, and they could be easily seen. [490] 

@. You did see them while you were talking to 
him? A. Yes. 

Q. Did you point to them? 

A. I motioned towards them. 

®. By the way, going back a little bit to the 
time that you told us of the conversation with Mr. 
Getman, you didn’t hear from Mr. Getman again, 
did you? A. No, I didn’t. 

@. Having in mind later on the 18th, you stated 
Mr. White went out with you and went over it, 
were you later on the grounds of the game preserve 
and before the season opened, and did you observe 
any State Game Wardens about these premises? 
This is before the season opened. 

A. When I was out with Mr. White, I noticed 
two of the dikes needed a little dirt shoveled to hold 
them better, and I saw Mr. Vincent Doud and we 
went out either that afternoon or the next day, I 
can’t be positive, it was either that afternoon or 
the next day, and that would be Tuesday afternoon 
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or Wednesday, and we drove up on the east road 
and came to a stop at the middle dike, and we 
started to get out of our car, when we noticed a 
Fish and Game car driving slowly along the north 
road just above the club. 

When we got out and opened up the back of the 
car, he stopped just about here and observed us, 
I guess. I couldn’t say, you know. [491] 

We took the shovels out and went through the 
fence and started down the middle road dike and, 
as we did that, he started up and came towards us 
in his car slowly, and I turned around and tried 
to wave him down with a halting gesture, I guess 
you would call it, and he waved and speeded up 
his car and kept going. 

So I thought that he was probably the game 
warden that came out to check the club and he 
didn’t stop and everything was all right. 

Q. On this afternoon of the 21st, when you talked 
to Mr. Bedwell, he said nothing further than that 
he thought it would be a good idea, when you volun- 
teered that perhaps the lima beans should be cov- 
ered over, because they looked bad? 

A. Yes. Those were his words. 

@. Did you observe whether or not the ducks 
were eating any of those lima beans that were out 
there? A. No, they were not. 

@. Now, did you have a conversation with Mr. 
Maxwell after he returned from Los Angeles on the 
19th or 20th of October regarding his talk with Mr. 
Maeklin ? 
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A. Yes. He told me before he was going to see 
Mr. Macklin, and I called to see what he had found 
out, called him on the telephone. 

@. In the interest of time, you heard Mr. Max- 
well’s testimony as to the conversation he said he 
had with Mr. [492] Macklin? A. Yes. 

Q. Did he tell you substantially what he stated 
here on the stand ? 

A. He said if the barley was substantially 
cleaned up, it was all right to go ahead and shoot, 
so I notified Mr. Jim Doud, our president, and we 
just told the members to go ahead and shoot, every- 
thing was all right. 

Q. For the opening of the season ? A. Yes. 

Q. I don’t think I covered this. There was no 
question but what you shot your birds there on the 
21st and likewise on the 22nd? A. Yes. 

Q. I wish to show you Government’s Exhibit 
No. 2 in evidence, and I understand that the gentle- 
man who took the pictures stated this was taken 
on the 22nd of October, 1949. Looking at that pic- 
ture, can you tell us where on the Santa Clara Game 
Preserve that picture was taken with reference to 
the dikes, if you can or, if you can’t, say so. 

A. Well, those corners all look more or less 
alike, although the upper two have—I would say 
that was on the—that would be on the south road, 
probably, and up near the southwest end. 

Q. Specifically, do you recall whether or not 
between [493] dikes 4 and 5 there was a good deal 
of water in there? 
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A. Yes. At the opening of the season, the first 
two or three days, those ponds were all full. 

Q. I call your attention to the fact that in this 
picture here the pond appears to be nearly dry. 

A. Yes. I can see just a small amount of water. 

@. So that the physical characteristics of Ex- 
hibit 2, as far as water is concerned, do not cor- 
respond with conditions as they existed at dikes 4 
and 5, as they existed on the 22nd day of October, 
1949? A. No, they do not. 


* * *% 


Cross-Examination 
By Mr. Johnson: 


Q. When, again, were the lima beans put out? 

A. I didn’t actually put out the lima beans, but 
they were put out on October 8th. 

Q. Who put them out? 

A. Mr. Eugene Doud had them put out. 

Q. What was his reason for putting them out? 

A. Well, we had talked about them, and we 
thought maybe that if we put the beans in that 
southwest corner, a small amount, it might keep the 
mudhens over there. We get them for nothing, and 
we just hoped they would keep the mudhens out 
from the peppers. [494] 

Q. They weren’t put out for cattle, then? 

A. No, they were not. 

@. Had you ever previously put lima beans out? 

A. We had put them out at another time and 
the ducks would not eat them? 
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Q. Why did you want to put them out this time 
then? 

A. Well, Mr. Doud had them and he brought 
them down and we had several—20 other sacks, at 
least, I guess, in the barn, and I did not bother to 
have them put out because I did not think it was 
worth while. The ducks wouldn’t eat them. 

Q. In other words, those that were put out were 
put out on the chance that they might eat them? 

A. And also to keep the mudhens away. My 
brother and I farm all that land and on the other 
side there, that was subleased to the Gentry Cor- 
poration with the understanding we would keep 
all mudhens out of the pimientos, because the mud- 
hens drill a hole in them and eat the seed out, and 
they are very destructive. 

So we told them if we had to, we would hire a 
rider and have him ride back and forth and keep 
them out, and that is why we put them, all the 
feed, on the south of the club. We didn’t put any 
whatever on the north, because that would put them 
closer to the pimientos. 

Q. How many sacks were put out of beans? [495] 

A. 36, I believe. 

Q. How much do those sacks weigh? 

A. They were not fully filled. Sometimes they 
sew them and other times they will draw them up 
and tie a knot. I would say they averaged 100 
pounds of dirt and beans. 

Q. How many were put out there previous to 
the season? 
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A. I don’t recall. I didn’t put them out. 

Q. But there were some put out? 

A. The previous season, yes, we tried some. 

Q. That would be the latter part of December, 
1948 ? 

A. No, it was before the opening of the season. 

Q. But they were there during the latter part 
of December, 1948, were they not? 

A. Yes, and the ducks would not eat them, and 
they smelled so bad, you could hardly get in your 
blind near them. 

Q. But you did go ahead and try it again in 
October, 1949? 

A. Just in that one corner away from where 
the ducks would eat them. If the ducks ate them, 
they would be at the center road. 

@. You put them on a corner, you say? 

A. We put them on the southwest corner over 
here on the south road. 

Q. You ran them along the south road, didn’t 
you? [496] A. Yes. 

@. Like it shows in the picture? 

A. For about 75 or 80 yards. 

Q. What kind of grain did you put out the sea- 
son previous ? A. We put out barley. 

@. Was it the same type of barley you put out 
this last year? 

A. A much better quality. My brother and I 
erew that barley. 

Q. You stated when you talked to Jack Bedwell, 
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you remarked to him that the lima beans looked bad 
there. What did you mean by that? 

A. Well, they were kind of futile, I guess. We 
put them out to attract the mudhens, and the only 
thing that ate them were the cattle. 

@. Why did it look bad to you? In your opin- 
ion, would it be bad to put out things for mudhens? 
Is that what you mean? 

A. We didn’t shoot the mudhens. 

Q. Why would it look bad to you to put out lima 
beans ? 

A. Qh, to have any kind of food along the dike 
would look bad, I imagine, to the general public. 

Q. In other words, lima beans might be duck 
food, [497] that is what you thought? 

A. No. I had experience that they were not 
duck food. 

Q. Then why did you feel it looked bad? 

A. The mudhens wouldn’t eat them, and I 
wanted to cooperate as best I could. 

@. What was there to cooperate with, if there 
was nothing wrong in putting them out? 

A. I guess there was nothing wrong with them. 


* * *% 


Q. (By Mr. Johnson): Why did it look bad? 

A. I really never thought why they looked bad, 
but if it would help any in the eyes of the Fish and 
Game, I told them—I didn’t say this but I felt I 
could cover them up for him. 

Q. Isn’t it a fact you realized possibly they 
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were duck food and you were indulging in a pos- 
sible violation by having them out there and that is 
the reason you said they looked bad? 

A. No. [498] 

x oe % 

Q. (By Mr. Johnson): Why didn’t you cover 
them up in [499] accordance with your suggestion, 
since you do say, of course, Mr. Bedwell agreed it 
was a good suggestion ? 

A. I motioned toward the tractor and carry-all, 
which was out in the field about a quarter of a mile, 
and it was standing still. Being harvest season, the 
man that handled that was working, and it was 
Tuesday morning before we had a chance to do it, 
and Tuesday morning they were covered up. 

Q@. But you did go out and hunt on the 22nd 
after suggesting they ought to be covered up, be- 
cause they looked bad, presumably because the 
public might not think it was right? 

A. Yes, but we never had time to cover them 
up, and he didn’t offer to go out and look at them, 
so I thought he considered they didn’t mean any- 
thing. 

Q. You do say that he agreed they looked bad, 
don’t you, and agreed you ought to cover them up? 

A. He didn’t agree that they looked bad. 

@. You said that in your direct examination. 

A. He said it would be a good idea. 

Q. He said it would be a good idea, and there- 
fore he agreed with you they looked bad. What 
time did you leave the premises on the 21st of 
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October after you had suggested they be cov- 
ered up? 

A. Oh, I imagine shortly after 2:00 o’clock. 

Q. What did you do the rest of the day? 
Couldn’t you have covered them up at that time? 

A. I have a walnut orchard and we were in the 
middle of harvest season, and I hurried up there. 
I really shouldn’t have been hunting. 

q. If you felt they looked bad and they should 
be covered up, why did you go ahead and hunt the 
next day? 

A. Because he did not tell me to cover them up. 

(). He said it was a good idea. 

A. Yes, but just as a suggestion, I guess. 

Q. But you didn’t follow the suggestion. It 
was your suggestion, however, wasn’t it? 

A. Yes. 

(. And you didn’t follow your own suggestion ? 

A. I told him we would cover them up as soon 
as we could get to them. 

Q@. And you couldn’t get to them before you went 
hunting next? A. The next morning? 

@. Yes. 

A. No, I could not. That man was busy on the 
threshing machine. [501] 


% Gs % 
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J. L. STEVENSON 


called as a witness by and on behalf of the defend- 
ants, having first been duly sworn, was examined 
and testified as follows: 


% * % 


Direct Examination 
By Mr. Irwin: 


Q. Mr. Stevenson, you know Mr. Carty who 
testified here in this case? A. Yes, I do. 

Q@. As a matter of fact, were you a guest on the 
22nd day of October, 1949, at the Santa Clara Gun 
Club ? A. Yes. [502] 

% % & 

Q. So, of course, you couldn’t observe the condi- 
tions on the ground before daylight, since it was 
dark? A. That is right. 

Q. But after you had finished shooting, which 
way did you come off the pond? 

A. Let’s see. I am a little confused here. But I 
came—we were over here. We came around over to 
here. 

Mr. Irwin: The witness has, with his finger, shown 
he was in a position approximately in the center, 
between the center dike and the south river road on 
dike 4. He has traced a line showing he walked 
north to the center dike and then easterly to the east 
river road. 

Mr. Johnson: East river road ? 

Mr. Irwin: Down here. 

Q. Of course, it was daylight when you came 
away from the blinds? a Wheat’s right. 


412 Edwin L. Carty, et al., vs. 


(Testimony of J. L. Stevenson.) 

Q. Did you have oceasion to or did you see any 
grain as you were walking across there and down 
the center dike? 

A. There was no grain here. We were hunting 
here. There was some little—I don’t know if it was 
beans, straw, or mustard, or something like that 
around, but I seen no barley whatever. [503] 

Mr. Irwin: May the record again show the witness 
pointed with his finger to an approximate point mid- 
distant between the south river road and center 
dike on dike 4, and his finger traveled north on the 
eenter dike and then easterly on the center dike to 
the easterly extremity of the premises? [504] 


*& %¥ * 
JOE PAUL, JR. 


called as a witness on behalf of the defendants, hav- 
ing been first duly sworn, was examined and testi- 
fied as follows: 
% % * 
Direct Examination 
By Mr. Irwin: 


Q. Will you please state your full name? 

A. Joe Paul, Jr. 

Q. What is your business or occupation, Mr. 
Paul? 

A. I am county editor of the Star Free Pess in 
Ventura. 

Q. Were you so engaged in October, 1949. 

A. Yes. 

Q. Did you have a telephone conversation with 
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Agent Elder of the Federal Fish and Game Serv- 
ice on or about the 24th day of October, 1949? 

A. I did. [507] 

Mr. Irwin: May I have this marked for identifi- 
cation ? 

The Clerk: What purports to be a newspaper 
article will be marked Defendants’ Exhibit N for 
identification. 


(The article referred to was marked De- 
fendants’ Exhibit N for identification. ) 


My. Irwin. Did you make certain notations at the 
time you were talking to him, which you later caused 
to be printed in your newspaper? 

A. Yes, I took notes. 

Q. And just before taking the stand, you re- 
freshed your recollection on that phone conversation 
by referring to Defendants’ Exhibit N for identifi- 
cation ? A. I did. 

Q. As a result of that, can you tell us, if you 
will, what the conversation was between Mr. Elder 
and yourself on the 24th day of October, 1949? 

A. Well, I had called him previously when I had 
first heard of this duck hunting case. On this 
particular date, I had called him to ascertain what 
they planned to do as a result of various informa- 
tion that he had gathered that day. I discussed with 
him the laws and the violations, and also the setup 
that had led to his gathering information there in 
Oxnard. 

Q. What did he say about the information that 
had led to their going to Oxnard. [508] 
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A. Well, he said that this particular duck club, 
the Santa Clara Game Preserve, had been more or 
less under observation for some time. He didn’t 
indicate to me under whose observation it had been, 
but they had been watching the club. 

(). Was there any reference to the opening date 
of the season, as to whether they had been watch- 
ing it? 

A. Well, he said he had been there the day after 
the opening of the season, but that he had received 
information that there was grain on the ponds sey- 
eral days before the season had opened. 


JACK WHITE 


called as a witness on behalf of the defendants, 
having been first duly sworn, was examined and 
testified as follows: 


% * % 


Direct Examination 


By Mr. Irwin: 
Q. Where do you reside, Mr. White. 
A. At Ventura. 
Q. How long have you resided there? [509] 
A. Since 1928. 
Q. What is your business or occupation ? 
A. I am Ventura County game warden. 
Q. How long have you been so engaged, Mr. 


White? A. This is my 20th year. 
Q. Directing your attention to the month of 
October, 1949, in addition to holding the position 
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of county game warden, did you have any other title 
with reference to a state enforcement officer or fed- 
eral enforcement officer ? 

A. I have a deputy appointment under each, 
state and federal. 

Q. In other words, during the month of October, 
1949, you were also a deputy federal game warden 
and a deputy state warden? A. I was. 

Q. Do you know Mr. Carty, Mr. Maxwell, Mr. 
McCormick, and the other gentlemen who are in- 
volved here in this case, sir? A. Yes, sir. 

Q. The Douds? A. Yes, sir. 

Q. You are familiar, are you not, with the prem- 
ises of the Santa Clara Game Preserve? 

A. Yes, sir. 

Q. There has been some testimony that in times 
past you have been a guest of that club. Is that 
true? ~eAkee Weswsir: 

@. And you have shot on it during the season? 

me AES. ait 

@. Ihave here before you what has been identi- 
fied as Defendants’ Exhibit A, as being an airplane 
view of that Santa Clara Game Preserve. Does that 
appear to you to fairly reflect from the air an aerial 
view of the Santa Clara Game Preserve as it ap- 
peared about in October, 1949? 

A. Yes, sir, it does. 

Q. With the opening of the season commencing 
on October 21, 1949, in connection with your official 
duties, did you make any check of the various gun 
clubs in the area? A. Yes, sir, all of them. 
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Q. I am going to ask you if you made an inspec- 
tion, one or more inspections of the Santa Clara 
Game Preserve. A. I made two. 

Q. With reference to the first one, did anybody 
accompany you—withdraw that. 

Do you keep a diary, which is part of the official 


record of your activities ? A. Yes, sir, I do. 
Q. Do you have your diary with you for the 
month of October, 1949? A. Yes, air. (5i1q 


Q. Can you refer to that diary and tell us on 
what date and with whom you first went to the 
Santa Clara Game Preserve? 

It was on October 18th. 

With whom did you go? 

Mr. Jim McCormick. 

And you went over the premises there? 
Yes, sir. 

At whose request did you go out on that 
paadatin day, 1f anyone’s? 

A. Mr. Maxwell’s. 

@. After you made this inspection with Mr. Me- 
Cormick, what, if anything, did you say to either 
him or Mr. Maxwell as to what you found with 
reference to the grounds being available for hunt- 
ing at the opening of the season on the 21st? 

A. Could I refer to this? 

Q. Please do. 

A. Was in the office until 10:00 am., Oxnard, 
met McCormick and Maxwell regarding feeding. 
Said they had been told to quit feeding 10 days be- 
fore season opens. Went to Santa Clara Club with 


OQPOoPob 
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Jim McCormick. No feeding since October 12th. 
Looked okay. Some beans and a little barley still 
out. 

That was all that I have on that day pertaining 
to the [512] club. 

Q. Do you recall as to whether or not you gave 
any opinion to Mr. McCormick or made any ex- 
pression to Mr. Maxwell or Mr. McCormick on the 
basis of what you saw on the 18th as to whether or 
not they could hunt on the 21st? 

A. Well, I went with Mr. McCormick, at the 
request of Mr. Maxwell, and with reference to this 
picture, we parked down by these bean wagons. We 
walked up this levee and inspected the levees over 
to the center road and back down the center road 
and back to the point of beginning. There were 
some beans along the road and a little scattered 
barley. 

I told Mr. McCormick that in my opinion, the 
number of birds that were in there, that it appeared 
to me they would probably clean it up, and that I 
didn’t think there was anything to worry about and 
saw no reason why they shouldn’t go ahead and 
shoot. 

Q. Did you likewise make another check of the 
club between that date—I think you said October 
18th? A. That 1s correct. 

@. Did you go by there again in the course of 
your official duties between the 18th and the morn- 
ing of October 21st? A. On October 20th. 

Q. Does your diary likewise refer to your hav- 
ing been there then? [513] West sir 
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Q. What did you find on that day? 

A. 3:30 p.m., McGrath club, which is referred 
to sometimes as this same club—had a little feed 
still out and some beans the ducks won’t eat. Feed 
had been out for some time. Not many ducks on 
club. 4:30 p.m., Point Magu Club, no feed. 5:20 
p-m., Ventura Club. 

Q. By the way, with reference to your entry 
there about ‘‘ducks won’t eat beans,’’ have you had 
any experience, Mr. White, in your 20-odd years 
as a game warden in determining whether or not 
lima beans are duck feed for ducks in that area. 

A. I don’t think they are duck feed. 

Q. Going back again a moment, if I may, Mr. 
White, you said, I believe, that Mr. ieee ealled 
you on the 18th? A.* Wes.’sir. 

Q. Did you have any conversation with him with 
reference to regulations ? 

A. Yes, sir, I did. He called me in the morning 
of the 18th at my office and asked me if there had 
been any change in the feeding regulations, and I 
told him not to my knowledge. 

He said that he had been informed by Warden 
Edgerton that they were to stop feeding 10 days 
before the season opened. I told him that I knew 
nothing about it. [514] 

I called Mr. Macklin, and he was out, and I called 
Mr. Spicer in Ojai and asked him if there had been 
any change in the regulations, and he said no. 

I asked him, I told him I was concerned regard- 
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ing the 10-day feeding period, and I asked him 
where he got it. 

He said, well, they had all more or less deter- 
mined that was the proper time to stop feeding, 
and he asked me where I had got by two or three 
day period. 

T told him that I had gotten my information from 
Mr. Macklin, and he said, well, that they had de- 
cided 10 days was the proper time to stop feeding. 

So, due to the controversial issue, I went to Ox- 
nard and saw Mr. Maxwell and gave him the in- 
formation he asked for. I told him that I thought 
probably the best procedure would be to call Mr. 
Macklin. 

He said that he was going to the city and instead 
of calling Mr. Macklin, he would go in and see him. 

Q. When you talked to Mr. Spicer and asked 
him about the regulations, did you tell him you were 
calling in connection with a request you had had 
from the members of the Santa Clara Game Pre- 
serve ? 

A. That’s right. It was a point of information. 

Q. This was all prior to the opening of the 
season ? 

A. That was on the morning of the 18th in the 
office. 

Q. And thereafter, as you testified ——[515] 

A. I went to Mr. Maxwell’s office and delivered 
the information I had obtained, and he asked me if 
I would mind going out and checking the club, and 
I told him I would be glad to. 
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He called Mr. McCormick, and Mr. McCormick 
met me at Mr. Maxwell’s office and we then pro- 
ceeded to the Santa Clara Game Preserve, where 
we checked the club. 

Mr. Irwin: You may cross-examine, Mr. Johnson. 


Cross-Examination 
By Mr. Johnson: 


@. You are a deputy federal game warden? 

A. Yes, sir. 

Q. When inquiring about what the regulations 
were, did you phone Mr. Elder, your superior, as a 
deputy federal game warden? 

A. No. I believe Mr. Spicer told me he had 
talked to Mr. Elder and that was his interpretation, 
if I remember correctly. 

@. But you didn’t call him? 

A. No, sir. I tried to call Mr. Elder several times. 
It is very difficult to reach him. I have talked to him 
on occasions, though. 

Q. As a matter of fact, you haven’t been a 
county game warden for 20 years, have you? 

A. Yes, sir, deputy and county game warden. 

Q. Weren’t you a fire warden up until 1943? 

A. In 1931, I was employed by the Ventura 
County as a fire warden and deputy game warden 
February, 1931. In 1934, I was transferred to the 
Simi Valley as a deputy fire warden and game war- 
den in charge of that area. In 1944, I was appointed 
as county game warden of Ventura County. 
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Q. You shoot on the Santa Clara Club quite a 
bit, don’t you? 

A. Ihave shot there several times. I shoot at all 
the clubs. 


Q. How long have you known Mr. Carty ? 

A. Oh, probably 18 years or so. 

@. How long have you known Mr. Maxwell? 

A. Practically the same length of time. 

Q. Are they good friends of yours? 

A. I hope so. 

Q. You say that on the 18th of October, you 
checked the Santa Clara Club with Mr. James Mc- 
Cormick ? A. Yes, sir. 

Q. That is James McCormick, who is a defend- 
ant here ? A. Yes, sir. 

Q. A member of the club? Yes, 7m: 


Q. This was at Mr. Maxwell’s request? 

A. Yes, sir. [517] 

Q. You say there were some beans and a little 
barley there and they looked okay? 

A. Well, with the number of ducks they had 
there, I told Mr. McCormick I believed it would 
be cleaned up sufficiently to allow shooting. 

Q. May I see your diary ? 

A. Yes, sir. I doubt if you can read it. 

Q. This is ‘‘office 10:00 am.’’ That means you 
were at your office at 10:00 a.m.? 

Ae Untileige00 aun. 

©. “At Oxnard.” A. Went to Oxnard. 

Q. ‘‘Met McCormick and Maxwell.’ 

A That’s right. 
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Q. ‘“‘Regarding feeding. They said they had 
beans.’’ 

A. No. They said they had been told. 

Q. Iam sorry. 

A. They were told to quit feeding 10 days be- 
fore season opened. 

Q. I quess I can’t read your writing. 

A. That is my shorthand. [518] 


* * % 


Q. (By Mr. Johnson): Referred to October 21, 
what does this say here, starting with 9:30 p.m.? 

A. ‘On October 21 at 9:30 p.m.” that is the time 
I returned home. However, I made a notation here. 

@. What does it say? 

A. I attended barbecue as a guest of the club. 
That is the Ventura Club. 

Q. At 7:00 p.m.? 

A. And was home at 9:30 p.m. 

Q. I notice you say on October 20, 1949—correct 
me if I am wrong on this—3:30 p.m., McGrath Club. 
That is the Santa Clara Club? ~, Yies, sim: 

Q. ‘‘Had a little feed still out and some beans 
the ducks won’t eat.’’ Do you usually put in a re- 
mark that the ducks won’t eat a particular thing 
when you report what is on the premises? In other 
words, you usually say they had beans which the 
ducks won’t eat? A. That is correct. 

Q. Referring to October 19 again, you say there 
were some barley, beans and some barley. 

Mr. Irwin: The 18th. [519] 
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The Witness: No, this is the 19th. This is a dif- 
ferent club. It is the Gentry Club. 

Q. (By Mr. Johnson): There were beans there? 

A. That’s right, and some barley. 

Q. Was it the 18th you had your first inspection ? 

A. At the McGrath Club, yes, sir. 

Q. That is what I mean. ‘‘Had beans.’’ Where 
is it you say they had some beans and a little barley ? 
Was that on the 21st or the—— 

A. It was on the 18th. 

Q. Showing you Government’s Exhibit 2 through 
9, is that substantially the amount of beans and bar- 
ley that you saw there at that time? 

A. JI don’t know. Where is that in relation to 
this map? 

Q. Itis on the premises of the club as marked in 
these areas here. Each exhibit is referred to on 
Government’s Exhibit No. 1, each area depicted in 
the photograph is referred to by a red square with a 
number under it, the number referring to the num- 
ber of the exhibit which the photograph is. 

A. Ihave never seen these. I wouldn’t recognize 
them as being such, but the beans were along this 
area. 

Q. Would you say that is a pretty accurate pic- 
ture, for example, Government’s Exhibit 7, of the 
amount of beans you saw on that road? [520] 

A. It is hard to determine from a picture, but 
there were quite a few beans along the road. 

Q. Showing you Government’s Exhibit No. 8, 
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that is the road you refer to, the one pictured 
there? A. That is correct. 

Q. Would you say that pretty well portrays 
what you recall having seen on the 18th and the 
20th ? A. Approximately. 

Q. Referring to Government’s Exhibit No. 2, 
would you say that depicts the approximate amount 
of barley you saw on some of the areas? 

A. Well, I don’t recognize this area on this club. 

Q. Testimony has been adduced to the effect 
that this particular area is right here 

Myr. Irwin: Pardon me, counsel. Be sure and 
say there are some controversies about that. 

Q. (By Mr. Johnson): Assuming that it is 
right here. 

A. No, sir. I never was up this far on this club. 

@. How far did you go on the club when you 
inspected it? 

A. We came up to this levee—this levee here. 

Q. That is No. 2, counting this as 1? 

A. That’s right. 

Q. In other words, you came up to No. 2. Where 
else did you go? [521] 

A. Walked across the levee, back down this 
middle road, and out here, down here. 

@. Excuse me. You walked up No. 2, west on 
the middle dike to cross dike No. 1, south to the 
south road, and then west to the west side? 

A. Correct. There were—if I might add this, 
a great concentration of ducks were on this par- 
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ticular levee, and I did not wish to disturb them. 


ey * ¥ 
Q. Why don’t you describe the area for the 
record. A. This is levee—— 


Q. Look at the diagram. I think that might 
help. : 

A. I think that would be levee 3. Is that what 
this dike is here, levee 3? 

(). No, no. Here is 3. 

A. Then it would be levee 2. 

@. Do mudhens eat lima beans? 

A. Not to my knowledge. 

Q. Why did all the other clubs and you put out 
lima beans, or why do duck clubs put them out, put 
them out in the Ventura area? 

A. I don’t know. 

Q. But they do put them out? [522] 

A. Yes, sir. 

Q. This club has put them out before, too, hasn’t 
it, Santa Clara? A. Yes, sir. 

®. As a matter of fact, you were shooting there 
on December 30, 1948, were you not, while there 
were beans on the premises? 

A. I don’t know whether I shot there on De- 
eember 31st or 30th or not. 

@. But you shot that season? me Wes: Sit, 

@. And you signed the register book that they 
maintained every time you shot? 

A. No, I don’t believe I did. 

Q. Well, somebody else signed it for you? 

A. I don’t know. 
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‘Q. On the 20th of October, you indicted, accord- 
ing to your diary, this club, the Santa Clara Club, 
at 3:30 p.m., and marked ‘‘Little feed, some beans 
and barley. Out some time’’? A. Yes, sir. 

Q. How did you determine they had been out 
some time? 

A. Mr. McCormick told me when he put them 
out. 

@. Did you examine them to see whether you 
could tell personally that it had been out some time? 

A. No, sir. 

@. What kind of reports do you make as county 
game warden? 

A. Quarterly reports to the board of supervisors 
of Ventura County, one copy going to Mr. Earl 
Macklin, the assistant chief of patrol in charge of 
the Los Angeles office, one to the San Francisco 
office, the Division of Fish and Game, and one in 
my file. [524] 

x % Ts 

Q. (By Mr. Johnson): You don’t make any 
weekly reports, do you? 

A. No, sir, only in my diary. 

Q. The only report you make is a quarterly 
report? A. Yes, sir. [525] 


* * * 


Q. (By Mr. Johnson): Do you know Ed 
White, who is the caretaker of the Ventura County 
Game Club? A. Yes, sir. 

Q. Do you remember phoning him on the night 
of October 20, 1949? A. No, sir. 
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Q. Isn’t it a fact that on or about that date, 
you [527] phoned him and told him that the Santa 
Clara Club had grain and beans on it? 

A. No, sir. He has no telephone. I have never 
telephoned him. 

Q. Did you have a conversation with him at all 
on those dates in that regard? A. The 19th? 

Q. Well, the 19th, on or about the 19th or 20th? 

A. I had a conversation with Mr. White at the 
club on the evening of the 20th about 5:30. 

Q. I am sorry. It was not a phone call. That 
was purely an error on my part. Did you tell him 
at that time that the Santa Clara Club had barley 
and beans there? 

A. No, sir. We did not discuss the condition 
of any club. 

Q. You didn’t discuss the Santa Clara Club at 
all? A. No, sir. 

Q. On the next morning, the morning of the 
21st, isn’t it true you called Warden John Spicer 
and told him that you had inspected all clubs and 
that they were all clean? 

A. No, sir. I had no telephone conversation 
with Mr. Spicer on the morning of the 21st of 
October. 

Q. Did you have one on the morning of the 20th? 

A. No, sir, on the 18th. 

Q. Did you have a personal conversation with 
him ? [528] A. No, sir. 

Q. Where did you get this figure of 72 hours? 

A. From Mr. Macklin, the assistant chief patrol 
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at Los Angeles. If I might explain, your Honor? 

The Court: Yes. 

The Witness: Well, I don’t work directly under 
Mr. Macklin. I have always regarded him very 
highly, and in his position I have always considered 
what he gave any of his men pertained to me, and 
whenever I am in doubt, I usually call him for any 
interpretation of the law or for anything that I 
am a little in doubt about. 

I called Mr. Macklin regarding his opinion on 
the feeding situation, and he told me he thought 
they should quit feeding at least three or four days 
before the season opened. That was last year. I 
don’t know, I guess I said, ‘‘Seventy-two hours ?”’ 
And he said, ‘‘Yes.’’ He said, ‘‘That’s all right, 
three days.’’ That is what I have gone by. 

. (By Mr. Johnson): He also said, did he 
not, it had to be cleaned up as of the time they 
started to shoot? 

A. I don’t recall that he said that, but I am 
sure that was the interpretation. 

@. You knew that, didn’t you? 

A. Yes, sir. 

Q. You understood then and do now that this 
is a federal regulation, isn’t that correct? [529] 

me Wes, Sir. 

Q. Did you ever attempt to get an interpreta- 
tion of this regulation from the federal people in 
line with your duty as a deputy federal game 
warden ? 
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A. No, sir. I have always taken my orders from 

Mr. Macklin. 
ce * x 

Mr. Irwin: May it please the court, ladies and 
gentlemen of the jury: Government counsel and 
myself have entered into a stipulation which, with 
the court’s permission, I will now read at this time. 

The defendants, E. C. Maxwell, Edwin Carty and 
James McCormick, have testified for the defense. 
The remaining defendants are and have been in 
court and are ready and willing to testify. [ am 
going to pause at this moment and ask them to 
stand and be identified. Mr. H. W. McCormick, Mr. 
Eugene Doud, Mr. James R. Doud, Mr. Vincent 
Doud, Raymond EH. Farrell, Robert Maulhardt. 

All these gentlemen have been in court and are 
ready and willing to testify. However, it is stip- 
ulated between the prosecution and the defense that 
should these remaining defendants take the stand, 
their testimony would be cumulative [530] in that 
they would likewise testify as to their presence at 
the Santa Clara Game Preserve on October 22, 
1949, and that they did also shoot and take ducks 
on said date. 

This stipulation is made in the interest of saving 
time and should in nowise be regarded as prejudi- 
cial to either the government or the defense. 

The Court: It may be so stipulated. 

Mr. Irwin: So stipulated, Mr. Johnson? 

Mr. Johnson: Yes, so stipulated. 

Mr. Irwin: Thank you, sir. With the acceptance 
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of that stipulation, your Honor, and it having been 
made a part of the record, the defense rests. [531] 


CARLOS GETMAN 


called as a witness on behalf of the government 
in rebuttal, having been previously duly sworn, 
testified as follows: 


Direct-Examination 
By Mr. Johnson: 


Q. I believe you have already testified you are 
a state game warden? A. That is true. 

Q. And you are familiar with the area in Ven- 
tura County, are you not? [532] A. Jam. 

Q. Directing your attention to the date of on 
or about December 28, 1948, did you have occasion 
to inspect the premises of the Santa Clara Game 
Preserve on that date, or did you not? 

A. I did. 

@. Was that during the open season? 

A. It was. 

Q. What did you find the condition of the Santa 
Clara Game Preserve to be on that date? 

A. On that particular day, I observed six geese 
out on the dike. 

Q. -What were they doing? 

A. They apparently were feeding. 

Q. What else did you observe, if anything? 

A. I was quite interested in them, and that was 
the closest I ever got to geese, and I thought I 
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would see how close I could get to them, and so I 
hiked out on the dike, and I noticed they had been 
feeding out there at that time. As I approached 
them, they flew away. : 

Q. What did you observe as to the condition of 
the premises of this club? 

A. They had lima beans on that dike. 

Q. What dike was it, referring to this diagram, 
if you will? [533] | 
That was the middle dike. 
Where did you see the geese? 
They were approximately at the first pond. 
Near the middle dike? 
That is correct. 
Did you observe anything else? 
I observed barley. There was barley on the 
rey at that time. 

Q. On the dikes of this club? 

A. There was. 

Q. Where was it, what dikes had barley, if you 
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recall? A. It was the south road. 
Q. What kind of barley was 1t? 
A. It was just whole barley. 
Q. Was there anything else mixed in with it? 
A. I didn’t notice it at the time, no. 
Q. Did you look it over? Ae JI dad: 


Mr. Irwin: You are talking about 1948, aren’t 
you, Mr. Johnson? 
Mr. Johnson: Yes. [534] 
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Q. Let me hand you Government’s Exhibit No. 
10 and ask you if that is the general type of barley 
you saw on the premises at that time. 

A. It was. 

Q. The same type of barley? A. Yes. 

Q. Did you, after you observed the premises in 
this condition, do anything? 

A. I called my immediate supervisor, Captain 
Fred Hecker. 

. Is he now dead? A. Heis. 

Q. What did you do then, or what did you say 
to him? 

A. JI told him the conditions, and I told him 
there was feed on the dikes, and he in turn told 
me he would contact Warden Spicer. [535] 

Q. Did you do anything more in regard to this 
matter in the next day or two? 

A. Well, it was the following two or three days, 
the following two days, I believe it was, that 
Warden Spicer and I made an investigation of the 
Chul, 

Q. What date was that, approximately? 

A. That was the 29th and 30th of December. 

Q. You and Warden Spicer together inspected 


the club? A. We did. 
Q. Did you observe the condition of the premises 
at that time? A. We did. 


Q. What did you find it to be? 
A. They had lima beans and barley on at that 


time. 
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Q. What did you do after that occasion, if any- 
thing ? A. Agent Elder was notified. 

Q. Did you again call upon the premises of the 
club? A. We did. 

Q. On what date was that, if you know? 

A. January 1. 

Q. Who was with you on that occasion? 

A. Agent Elder and Agent Spicer and myself. 

Q. What did you find the condition of the 
premises to be on that occasion ? 

A. Beans and barley on them. [536] 

Q. Were all of these dates, that is December 
28th, December 29th, and January 2nd, during open 
season ? A. They were. 


* * * 


JOHN SPICER 
called as a witness on behalf of the government in 
rebuttal, having been previously duly sworn, testi- 
fied as follows: 


Direct-Examination 
By Mr. Johnson: 


Q. You have already testified you are a state 
game warden? A. Yes. 

Q. Located in Ventura County? A. Yes. 

Q. Directing your attention to on or about De- 
cember 28, 1948—I don’t mean December 28th, I 
mean December 30th, 29th or 30th, 1948, did you 
have occasion to call upon the premises of the Santa 
Clara River Game Preserve? 

A. Yes, I did. [537] 
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Q. How did you happen to eall upon their 
premises ? 

A. Well, I was in San Luis Obispo on additional 
duty when Warden Getman called Captain Hecker, 
and Captain Hecker in turn told me of the situa- 
tion, and I left San Luis Obispo and came back 
down to Ventura County, and I accompanied 
Warden Getman to the Santa Clara Game Preserve. 

Q. Did you enter the premises then of the Santa 


Clara Game Preserve? i Wesssir, Ladite 
Q. Did you observe the condition of the 
premises ? A. Yes, D did. 


@. What were the conditions of the premises 
on that date? 

A. Well, as far as grain went, there was both 
barley and lima beans on the club. 

Q. Barley and lima beans? A. Yes. 

Q. Can you tell in general the areas in which 
you found them, if you remember ? 

A. Well, I believe it was the middle dike. I 
say in the vicinity of cross dike 2, 1, 2 or 3. 

Q. Did you take any action after observing the 
condition of the premises, or did you not? 

A. I beg your pardon? 

Q. Did you take any official action after making 
this [538] observation, or did you not? 

A. I contacted Agent Elder. 

Q. He is of the United States Wildlife Manage- 
ment? A. Yes, he is. 

Q. What then occurred, if anything? 

A. On the first day of January, I accompanied 
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him again to the ponds of the Santa Clara Game 
Preserve. 

@. Was Mr. Getman present at that time? 

A. Yes, he was. 

Q. What did you observe? 

A. Well, we observed the same condition there 
as we had seen the previous day. 

Q. Did you have occasion on or about that time 
to have a conversation with Mr. Carty? 

A. I believe that evening Mr. Carty called me 
and said something about he understood the club 
had been closed to shooting. I informed him it was 
a federal matter, that the best thing for him to do 
would be to contact Mr. Elder. 


Cross-Examination 
By Mr. Irwin: 


Q. Are you sure, Mr. Spicer, you didn’t tell a 
Mexican employee on the ranch this Thursday night 
they were not to shoot, and that it was the follow- 
ing morning you talked 

A. No. I talked to the Mexican keeper that 
evening [539] and asked him if he knew Mr. Carty, 
and he said he did. I think I asked him if he knew 
several of the members, and I believe he said he 
did, and then I told him that it would be necessary 
for him to contact them and tell them that we had 
been out. 

Q. Wasn’t it in fact the following morning you 
talked to Mr. Carty? 
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A. No. I believe he called me that evening. 
Q. You wouldn’t be sure? 
A. Yes, I am quite sure. 


x £ 


A. W. ELDER 
called as a witness on behalf of the government in 
rebuttal, having been previously duly sworn, testi- 
fied as follows: 


Direct Examination 
By Mr. Johnson: 


@. You have already stated you are a federal 
wildlife management agent in this area? 

A. That’s right. 

@. Your area covers Oxnard and Ventura 
County ? A. That is correct. 

@. Did you have occasion on or about the Ist 
of January, 1949, [540] to call upon the premises 
of the Santa Clara Game Preserve? 

A. I did. 

@. What were the circumstances which caused 
you to make that call? 

A. I returned from a patrol trip, oh, around 
7:00 o’clock in the evening on the 31st of December, 
and there was a note there at home to call the oper- 
ator at Ojai for Warden Spicer. I did, and Warden 
Spicer asked me if I could come up right away, that 
the Santa Clara River Game Preserve was baited 
with barley and hma beans. 
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I arranged with Warden Spicer to meet him the 
next morning at the Ventura police station. 

Q. Did you then meet him and proceed to the 
premises of the club? 

A. I met Warden Spicer and Warden Getman. 

Q. And did you enter the premises of the club? 

A. We drove to the premises of the club and 
entered the club grounds. 

Q. Did you observe the premises of the club? 

A. I covered nearly every foot of it. 

Q. What did you observe as to the condition of 
the premises, if anything? 

A. The first thing that struck my attention was 
while walking west on that center road dike, there 
was an enormous [541] amount of lima beans that 
had been there. The beans had been soaked 

Q. What do you mean ‘‘had been there’’? 

A. Some were still there. I was going to say they 
had been out long enough so that the skins had been 
wet and slipped off, and in places there was quite a 
large quantity of just skins alone. The beans were 
gone. They were in the water, in the corners, where 
the prevailing wind had apparently moved all these 
skins up into one corner. There was several inches 
thick of just skins, no beans. At a few points, there 
was still a few grains of barley. I would say at the 
time I visited the club that the barley was fairly 
well cleaned up. 

@. But you did see some evidence of barley? 

A. Isaw enough barley to make an arrest if there 
had been any shooting. 
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Q. What official action, if any, did you take after 
this? 

A. Well, the next thing I did was inspect, or talk 
to the Mexican keeper and look at the one sack of 
barley that he had not put out. There was still one 
sack of barley in the cook shack. I got his story as 
to how it happened barley was put out two or three 
days before. 

Q. And subsequent to that occasion and in re- 
gard to that occasion, did you have a telephone con- 
versation with Mr. [542] Edwin L. Carty? 

A. When I returned home on the night of Jan- 
uary 2nd, my wife advised me Mr. Carty had called 
and wanted to talk to me. I was more anxious to get 
a report off to my chief about the circumstances on 
this club, so I came to the office and did not answer 
the phone call or did not return the call then, but the 
next morning, in the forenoon sometime, I received 
a call from Mr. Carty. 

Q. What was said during that conversation ? 

A. Well, Mr Carty told me that he had been 
president of the Santa Clara Game Preserve and 
Gun Club, but he had resigned that upon being 
appointed to the Fish and Game Commission, and 
he said that—rather, he said Mr. McCormick had 
been told by someone that they could feed to within 
72 hours. I asked him where he got that information. 

He stated that Mr. Jack White had told Jim Me- 
Cormick that such would be the case. 

I thoroughly explained the regulations to Mr. 
Carty. I did not overlook one little thing, because 
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I wanted to point out the facts of the violation as it 
existed, then in the middle of the season. 

Mr. Carty said, well, he says, ‘‘The members of 
this club look to me to straighten this matter out on 
account of my position.”’ 

I then asked if he would put that in a letter or 
sive me [543] a letter stating the fact as to how 
they obtained the information that they could feed 
to within 72 hours. 

He said, ‘‘ Well, I can’t do that in my position.”’ 
He said, ‘‘T will have Mr. McCormick do it, as, after 
all, Mr. McCormick is the man he talked to.’’ At 
the same time he gave me Mr. McCormick’s name 
and address. 

Mr. Carty stated that he had some important 
guests that had missed the shooting on the day be- 
fore when the club was closed, that is the Sunday 
of January 2nd, no one shot that day, one of their 
regular scheduled shooting days, and he would hke 
very much if he could take these guests up once 
more before the season closed, which would close 
on the 8th of January, and that he himself, owing 
to pressure of business, would not be able to shoot 
except on Thursday, January 6th. 

He stated that the lima beans and barley had 
been cleaned up to the best of his knowledge and 
wanted to know if it would be okay if he shot. 

I told him, under the circumstances, that I thought 
it would be okay, but that I wanted this letter, be- 
cause 1f someone who purported to be a deputy 
federal warden had given the information that they 
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could feed to within 72 hours, I wanted to make a 
complete investigation. 

Q. Who was that someone ? 

A. Jack White. [544] 

Q. Did you subsequently receive the letter which 
you requested ? 

A. No. I waited nearly two weeks and the letter 
I had requested had not been received, so I accord- 
ingly wrote to Mr. McCormick, asking him for the 
information. 

Q. I show you Government’s Exhibit 15 in evi- 
dence, and ask you if that is the letter which you 
wrote to Mr. McCormick. 

A. That is the letter. 

Q. Did you receive a reply from him? 

A. IL received a reply a few days later. [545] 
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Q. Referring to defense Exhibit B, that is a 
letter which you received from Mr. McCormick? 

A. That is correct. 

Q. Why didn’t you answer it right away? 

A. Why didn’t I answer that right away? I 
received the letter and it was definitely not an 
answer to my letter and had no bearing on the 
information I was seeking, nor Mr. Carty, to take 


care of the situation. 
# ¥& 3 


Cross-Examination 
By Mr. Irwin: 


Q. I think you stated before, and I won’t go 
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into it in great detail, you never did answer that? 

A. That is correct. 

Q. I think you also said on direct here a moment 
or two ago, in the conversation with Mr. Carty, 
that a discussion was had on how the club had missed 
the shooting day on January 2nd? 

A. That is correct. [546] 

Q. This was, of course, pursuant to the state- 
ment that you had advised the Mexican game 
keeper, or whoever it was, that they shouldn’t shoot 
because of the condition? 

A. That is not right. I did not say that. 

Q. I know you didn’t say it, but I suppose you 
advised him on January 1st not to shoot? 

A. J didn’t advise anyone not to shoot. 

Q. I thought you told that to the game keeper. 

A. JI did not say that. 

Mr. Johnson: That was Mr. Spicer. 


aS * * 


JOHN SPICER 
recalled as a witness on behalf of the government in 
rebuttal, was examined and testified further as 
follows: 
Direct Examination 


By Mr. Johnson: 


Q. Mr. Spicer, showing you Defendants’ Ex- 
hibit H and referring to the dates of October 16th 
and 21st, in each of which entries therein it states, 
‘With Palmer, U.S.F.S. to [547] Santa Clara river- 
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bottom gun clubs and Hueneme, Point Magu,’’ and 
on the 21st it says, ‘“To Santa Clara riverbottom 
and gun clubs checking hunters,’’ could you explain 
those entries made by you on the 16th and on 
the 21st? 

A, Well, in the first place, actually there isn’t 
enough room on these reports to cover our daily 
activities in detail, so most of our superiors, being 
men of the field, especially Inspector Macklin, who 
worked that area before he came to Los Angeles, 
knows the area as well as we do, if not better, so 
he has never requested us to go into detail on our 
daily patrol report, except to show certain areas 
that we work. 

Now, when I say ‘‘Santa Clara riverbottom,’”’ I 
don’t necessarily mean the area adjacent to the 
Santa Clara Game Preserve. I mean the whole 
Santa Clara riverbottom where hunting takes place 
over and down as far as the mouth. The mouth 
is open to public hunting, and there is a great deal 
of activity there. 

Then we traveled out of the Santa Clara river- 
bottom on this particular day to the McGrath Lake 
area and down through Hueneme and the Point 
Magu area and went where the other clubs are 
situated. So that is my explanation in two lines of 
why I said what I did. 

Q. Does that mean, referring to the date of the 
16th, that you visited the premises of the Santa 
Clara River Game [548] Preserve? 

A. No, it doesn’t necessarily mean that. 
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Q. Did you visit there that day? A. No. 

Q. Referring to the 21st of October, Friday, 
October 21, would you explain that? 

A. Well, that is about the same, the Ventura 
and Santa Clara riverbottom and gun clubs, check- 
ing hunters, with Warden Edgerton checking ditches 
and riverbottoms. That practically covers the same 
area. As I said, our inspector is familiar with the 
area and he knows just about where we are. I took 
just about all the space there was for that day just 
to say that. 

Q. You testified on direct in behalf of the govern- 
ment that you did visit the premises of the Santa 
Clara River Game Preserve on the evening of the 
21st of October. Does this ‘‘and gun clubs check- 
ing hunters,’’ refer to that visit? 

A. No, I don’t believe so. 

Q. What does that mean? 

A. This pertains to the Point Magu Game Pre- 
serve and Ventura County Gun Glub. 

Q. In other words, you did not visit the Santa 
Clara Game Preserve before 6:00 p.m. on the 21st, 
as you previously testified ? A. No, I did not. 


| Cross-Examination 
By Mr. Irwin: 


Q. Forgive me, Mr. Spicer, if I seem to have 
a little difficulty understanding you. IJ understand 
these weekly reports are taken from your diary, is 
that correct? A. Yes, they are. 
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Q. The first line of your report to the office of 
October 16th, 1949, says, ‘‘With Palmer U.S.F.S. 
to Santa Clara riverbottom, gun clubs.’’ The Santa 
Clara Game Preserve is in the Santa Clara river- 
bottom, isn’t it? 

A. Itis. There is a comma after Santa Clara 
riverbottom, gun clubs, and Hueneme-Point Magu. 

Q. All right. Well, comma, semicolon, or what 
have you, what gun club did you visit at the Santa 
Clara riverbottom ? 

A. I didn’t visit any at the Santa Clara river- 
bottom. I went with Palmer to the Santa Clara 
riverbottom, checking the riverbottom and mouth of 
the river. I then went to the gun club at the 
Hueneme gun clubs at the Hueneme-Point Magu 
area. 

Q. Just a moment. That comes later. You say 
‘Santa Clara riverbottom, gun clubs,’’ and then 
Hueneme-Point Magu. 

A. The gun clubs on that particular day refer 
to the Ventura County and the Point Magu Game 
Preserve. [550] 

Q. By the way, you had heard from Mr. Getman 
the day previous, on the 15th, of his conversation 
with Mr. McCormick about Mr. McCormick being 
disturbed about conditions at the club, hadn’t you? 

A. I don’t remember. I was in court at Carpin- 
teria at the time. I don’t remember. 

Q. You heard Mr. Getman so testify ? 

A. Yes.. 


* ¥ Be 
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L. F. EDGERTON 
called as a witness on behalf of the government in 
rebuttal, having been previously duly sworn, testified 
as follows: 

Direct Examination 


By Mr. Johnson: 


Q. You have already testified you observed con- 
ditions of the premises of the Santa Clara River 
Game Preserve on the evening of the 21st and on 
the morning of the 22nd of October, 1949? 

i» Mes, did. 

Q. I show you Defendants’ Exhibit L which, 
according to the testimony, represents cross dike 
No. 4 on the premises [551] of that club. I ask you 
if you observed the condition of that particular 
dike No. 4 on the 22nd of October ? 

A. Yes. I walked down that dike myself on the 
morning of the 22nd. 

Q. Did you observe this particular duck blind 
portrayed in the foreground of that picture? 

A. I couldn’t personally say that is on the No. 4 
dike. I observed a duck blind on No. 4 dike. 

Q. You observed the duck blind? 

A. I observed the duck blind. [552] 
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Q. (By Mr. Johnson): Go ahead and tell what 
you observed. 

A. On this particular dike, there was barley 
strewn down the dike. 

@. Could you describe it more fully? 
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A. Well, I won’t say exactly, but I went over 
two or three dikes right in that area, and the barley 
was on the dikes in one of two manners, either in 
a long line or in piles, one of the two. 

Q. Showing you Defendants’ Exhibits J and K, 
which likewise are purported to be pictures of dike 
No. 4, cross dike No. 4, letter J purports to be 
looking north from the south road along that dike. 
Did you observe conditions in that area on the 22nd 
of October ? 

A. Well, if that is dike 4 looking north from the 
south road, that would be the same picture, except 
the opposite [553] direction. 

Q. I guess it would. 

A. It would be the same condition. 

Q. And Exhibit K purports to be looking from 
the middle dike toward the south road. That would 
be the same then, wouldn’t it? 

A. That would be the same picture with the 
length of the whole dike in there. 

Q. You traversed the length of that dike, did 
you? A. I walked the length of the dike. 

Q. And you made your observation, as you 
testified ? 

A. There was barley on the dike. [554] 
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ED WHITE 
called as a witness on behalf of the government in 
rebuttal, having been previously duly sworn, testified 
as follows: 
Direct Examination 
By Mr. Johnson: 

Q. Mr. White, did you on or about the day before 
the opening of the hunting season of last year, 
which would be about the 20th of October, have a 
conversation with County Game Warden Jack 
White? A. Yes. 

@. Where did this conversation take place? 

A. At my place, in the yard. 

Q. Who else was present, if anybody? 

A. Nobody else. 

Q. Was the subject of the Santa Clara River 
Game Preserve discussed at that time? [559] 

A. Yes. 

Q. What was said by you and by Mr. White in 
that connection? 

A. Well, Mr. White told me that they had some 
feed out over at the other duck club? 

@. What did you say? 

A. Iasked him which one, and he said the Santa 
Clara. 

Q. What else was said? 

A. Well, there wasn’t much else said, only that I 
asked him what he was going to do about it. 

Q. What did he say? A. He didn’t know. 

Q. Anything else you can recall? 

A. No, I can’t recall anything else, just the run 


of conversation. [560] 
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INSTRUCTIONS TO THE JURY 


The Court: Ladies and gentlemen of the jury, 
it is my duty now to instruct you as to the law of 
this case. 

You have heard the evidence and the argument. 
Now it is the duty of the court to instruct you as 
to the law governing the case. It is your duty, as 
jurors, to follow the law as stated in the instructions 
of the court and to apply the law so given to the 
facts as you find them from the evidence before you. 
You are not to single out one instruction alone as 
stating the law, but must consider the instructions 
as a whole. 

Regardless of any opinion you may have as to 
what the law ought to be, it would be a violation of 
your sworn duty to base a verdict upon any other 
view of the law than that given in the instructions 
of the court. 

You have been chosen and sworn as jurors in this 
case to try the issues of fact presented by the allega- 
tions of the information and the denial made by the 
plea of the accused. You are to perform this duty 
without bias or prejudice as to any party. The law 
does not permit jurors to be governed by sympathy, 
prejudice, or public opinion. The accused and the 
public expect that you will carefully and impartially 
consider all the evidence, follow the law as stated by 
the court and reach a just verdict, regardless of the 
consequences. [561] 

An information is but a formal method of accus- 
ing a defendant of a crime. It is not evidence of 
any kind against the accused, and does not create 
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any presumption or permit any inference of guilt. 

There are two types of evidence from which a 
jury may properly find a defendant guilty of an 
offense. One is direct evidence—such as the testi- 
mony of an eye witness. The other is circumstantial 
evidence—the proof of a chain of circumstances 
pointing to the commission of the offense. 

As a general rule, the law makes no distinction 
between direct and circumstantial evidence, but 
simply requires that, before convicting a defendant, 
the jury be satisfied of the defendant’s guilt beyond 
a reasonable doubt from all the evidence in the ease. 

In order to justify a verdict of guilty based in 
whole or in part upon circumstantial evidence, the 
facts in the chain of circumstances shown by the 
evidence must be consistent with the guilt of the 
accused, and inconsistent with every reasonable sup- 
position of innocence. 

If the facts and circumstances shown by the evi- 
dence are as consistent with innocence as with guilt, 
the jury should acquit the accused. 

Statements and arguments of counsel are not evi- 
dence in the case, unless made as an admission or 
stipulation of fact. When the attorneys on both 
sides stipulate or agree as to the [562] existence of 
a fact, the jury must accept the stipulation as evi- 
dence and regard that fact as conclusively proved. 

The evidence in the case consists of the sworn tes- 
timony of the witnesses, all exhibits which have been 
received in evidence, all facts which have been ad- 
mitted or stipulated, and all applicable presumptions 
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stated in these instructions. Any evidence as to 
which an objection was sustained by the court, and 
any evidence ordered stricken by the court, must 
be entirely disregarded. 

You are to consider only the evidence in the case. 
But in your consideration of the evidence you are 
not limited to the bald statements of the witnesses. 
On the contrary, you are permitted to draw, from 
facts which you find have been proved, such infer- 
ences as seem justified in the light of your ex- 
perience. 

An inference is a deduction or conclusion which 
reason and common sense lead the jury to draw from 
facts which have been proved. 

A presumption is an inference which the law 
requires the jury to make from particular facts, in 
the absence of convincing evidence to the contrary. 
A presumption continues in effect until overcome or 
outweighed by evidence to the contrary; but unless 
so outweighed the jury are bound to find in accord- 
ance with the presumption. 

Relative to the testimony pertaining to the char- 
acter of [563] the defendants in respect to those 
traits of character which ordinarily would be in- 
volved in the commission of a crime like that charged 
in this case, I instruct you as follows: 

Such evidence is regarded by the law as relevant 
to the question whether defendant is innocent or 
guilty of the crime charged, because the Jury may, 
if its judgment so directs, reason that it is 1m- 
probable that a person of good character in such 
respects would have conducted himself as alleged. 
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Character evidence of itself may be sufficient to 
raise a reasonable doubt whether or not defendant 
is guilty, which doubt otherwise would not exist. 
Hence you must consider such evidence in connection 
with all other evidence in the case. 

But uf, after weighing all the evidence, you are 
convineed beyond a reasonable doubt that the de- 
fendant is guilty of the crime charged against him 
in the information, your duty will be to find him 
guilty of that offense, notwithstanding the testi- 
mony that he was or is a person of good character. 

The defendants, and each of them, have intro- 
duced evidence of their good character. This evi- 
dence stands uncontradicted. 

The purpose and function of character evidence 
is to generate in your minds a reasonable doubt, and 
it is to be considered by you regardless of whether 
the other evidence [564] in the case is clear or 
doubtful. Therefore, when you consider, as you 
must, the character evidence introduced along with 
all the other evidence in the case, if a reasonable 
doubt exists as to a defendant’s guilt, then, as to 
such defendant, he, and each of them, is entitled to 
an acquittal. 

Of course, mere proof of good character does not 
entitle a defendant to an acquittal, but it 1s equally 
true that evidence of good character, when con- 
sidered along with all the other evidence in the case, 
may be the factor which creates the reasonable doubt 
which entitles the defendant to an acquittal. 

A defendant who wishes to testify is a competent 
witness; and the defendant’s testimony is to be 
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judged in the same way as that of any other witness. 

The rules of evidence ordinarily do not permit 
a witness to testify as to his opinions or conclusions. 
An exception to this rule exists in the case of an 
expert witness. A witness who by education and 
experience has become expert in any art, science or 
profession, may state his opinion as to a matter in 
which he is versed and which is material to the case, 
and may also state the reasons for such opinion. 
You should consider each expert opinion received in 
evidence in this case and give it such weight as you 
think it deserves; and you may reject it entirely if 
you conclude the reasons given in support of the 
opinion are unsound. [565] 

During the course of the trial, I occasionally ask 
questions of a witness, in order to bring out facts 
not then fully covered in the testimony. Do not 
assume that I hold any opinion on the matters to 
which my questions related. Remember at all times 
that you, as jurors, are at liberty to disregard all 
comments of the court in arriving at your own find- 
ing as to the facts. 

It is the duty of the court to admonish an attorney 
who, out of zeal for his cause, does something which 
is not in keeping with the rules of evidence or 
procedure. 

You are to draw no inference against the side to 
whom an admonition of the court may have been 
addressed during the trial of this case. 

It is charged in the information that on or about 
October 22, 1949, in Ventura County, California, 
within the jurisdiction of this court, the defendants 
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Edwin L. Carty, H. W. McCormick, Eugene Doud, 
James R. Doud, Vincent Doud, Raymond E. Farrell, 
James D. McCormick, Robert Maulhardt, and Kd- 
ward C. Maxwell, without being permitted so to do 
by any regulation, made, adopted, and approved 
under authority of the Migratory Bird Treaty Act 
of July 3, 1918, as amended, did take, bunt, and 
kill migratory waterfowl and migratory game birds 
over ponds and areas which had been baited by the 
means, air, and use of shelled grain, namely, barley 
and cracked lima beans which had been deposited, 
distributed, [566] and scattered over the ponds and 
areas so as to constitute a lure, attraction and en- 
ticement to said migratory game birds; contrary to 
the provisions of the Migratory Bird Treaty Act 
and the regulations relating thereto as duly pro- 
claimed pursuant to law. 

You are instructed that the Rules of Criminal 
Procedure permit the trial of several defendants 
under one information as in the instant case. How- 
ever, each defendant is entitled to your separate 
and considered verdict, with the law as I have given 
it to you to be applied to each separate defendant 
in your deliberations concerning him. It is, there- 
fore, possible that you may agree as to your separate 
verdicts on each and every defendant. It is also 
possible that you may agree as to a defendant, or 
defendants, and disagree as to other defendants in 
this case. 

Section 703 of Title 16, United States Code, pro- 
vides in part that: 

‘‘Unless and except as permitted by regulations 
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made as hereinafter provided in Sections 703-710 
of this title, it shall be unlawful at any time, by any 
means or in any manner, to pursue, hunt, take, cap- 
ture, kill, attempt to take, capture, or kill, possess,”’ 
= © (or) ** = “any mignetomy id * * + ae 
cluded in the terms of the conventions between the 
United States and Great Britain for the [567] pro- 
tection of migratory birds concluded August 16, 
1916 (39 Stat. 1702), and the United States and 
the United Mexican States for the protection of 
migratory birds and game mammals concluded Feb- 
migry 7, 1936. * * *” 

On July 29, 1948, the President of the United 
States approved and proclaimed a regulation pro- 
pounded by the Fish and Wildlife Service of the 
United States, Department of the Interior, under 
the authority of the Migratory Bird Treaty Act 
which I have just read to you. That regulation 
provides in Section 6.3, in part, as follows: 

‘‘Waterfowl (except for propagating, scientific, 
or other purposes under permit issued pursuant to 
Section 6.8), and mourning doves and white-winged 
doves are not permitted to be taken, directly or 
indirectly, by means, aid, or use of shelled, shucked 
corn, or of wheat or other grain, salt, or other feed 
that has been so deposited, distributed, or scattered 
as to constitute for such birds a lure, attraction, or 
enticement to, on, or over the area where hunters 
are attempting to take them: Provided, however, 
such birds may be taken over properly shocked corn 
and standing crops of corn, wheat, or other grain 
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or feed, and grains found scattered solely as a 
result of agricultural harvesting.’’ [568] 

Thus, this regulation which I have just read to 
you has the effect of law, since it was propounded 
under the authority of the Migratory Bird Act of 
1918, as amended. 

Section 707 of Title 16, United States Code, pro- 
vides in part that: 

‘‘Any person, association, partnership, or cor- 
poration who shall violate any of the provisions of 
said conventions or sections 703-711 of this title, 
or who shall violate or fail to comply with any regu- 
lation made pursuant to said sections, shall be 
deemed guilty of a misdemeanor and upon convic- 
tion thereof shall be * * * (punished as the law 
provides). ‘Thus, there are two essential elements 
of the offense charged in the information: 

First: The taking, hunting, or killing of migra- 
tory game birds; 

Second: Over ponds or other hunting areas by 
means, aid, and use of shelled grain or other feed 
distributed thereover so as to constitute a lure, at- 
traction and enticement to such birds. 

There has been testimony that barley and lima 
beans were found on the premises. It is admitted 
that barley is grain. The testimony is conflicting 
as to the amount of barley found on the Santa Clara 
Game Preserve. It is for your determination [569] 
as to whether it was present in such quantities as 
to constitute a lure or enticement for the ducks 
present, which have been estimated variously be- 
tween 4000 and 12,000 in number. 
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As to the lima beans, you must first determine 
whether, under the terms of the regulations, lima 
bears are in the category of ‘‘other feed,’’ which 
will lure, entice or attract migratory birds. 

You are further instructed that in a case of this 
sort, it is not necessary for the government to allege 
or to prove at trial that a defendant or defendants 
had knowledge of unlawful baiting over hunting 
erounds to find him guilty of the offense charged. 
In such ease, guilty knowledge or intent is no part 
of the issue of the case. In this regard it is required 
that hunters shall investigate at their peril the con- 
ditions surrounding the fields and areas in which 
they are doing their hunting. Thus, the fact that a 
particular defendant may claim he did not know the 
area in which he was hunting was baited as charged 
in the information may not be considered by you 
in determining his guilt or innocence of the crime 
charged. He was under a positive duty to investi- 
gate for such conditions before hunting in the area. 
You are instructed that hunters have no property 
right in migratory birds, but only such permissive 
privileges as governmental authorities decree. [570] 

Nor is the government’s power to protect or regu- 
late the hunting of migratory waterfowl confined 
to those lands to which it has title. 

You are instructed that you need not be concerned 
whether the particular birds in this case are in fact 
migratory, that 1s, whether they have actually ever 
been anywhere other than California in their native 
haunts; for once the evidence establishes that the 
particular birds taken are of the species or type 
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included in the Migratory Bird Treaty and the 
Congressional Act and Regulations in connection 
therewith, the question of whether those particular 
birds actually went out of this state or were raised 
in this state, or whether they came from Canada, 
or elsewhere, is not in issue. The only issue, then, 
is whether the defendants hunted or killed the 
migratory birds as charged in the information. 

In this connection testimony has been produced 
to the effect that the birds taken from defendants 
by the enforcement officers, involved in this case, 
were of the following types: Sprigs, also known as 
Pintails, Spoonbill, Greenneck ‘Teals, Redheads, 
Widgeons, and Cackling Geese. 

You are therefore further instructed that as a 
matter of law all birds of these types are migratory 
birds within the meaning of the Treaty and the 
statute and regulations concerned in this case. 

You are instructed that the regulations concern- 
ing the [571] baiting of migratory birds is violated 
whether the hunters had pursued the indirect 
method of baiting before the season opened so as 
to keep the birds in the hunting area to be shot 
after the season opens, whereupon the hunters may 
flush them as they walk or punt over the preserves, 
or by directly placing the grain or other feeds in 
front of the blinds or stands during the season. 

Furthermore, concerning the provisions in the 
regulation that migratory birds are not permitted to 
be taken ‘‘directly or indirectly’’ by means of bait, 
you are instructed that the word ‘‘indirectly’’ 
equally applies to any luring of the birds by grain 
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or other feed to the hunting area, regardless of 
whether the grain or other feeds is spread before 
the bird blinds themselves or is more widely 
scattered. 

The law presumes a defendant to be innocent of 
any crime. This presumption of innocence con- 
tinues throughout the trial, and has the weight and 
effect of evidence in favor of the accused. You 
must consider the evidence in the light of this pre- 
sumption. The presumption of innocence is sufficient 
to acquit a defendant, unless the presumption is 
outweighed by evidence satisfying the jury beyond 
a reasonable doubt of the defendant’s guilt. 

A reasonable doubt is a fair doubt based upon 
reason and common sense and arising from the state 
of the evidence. It is rarely possible to prove any- 
thing to an absolute certainty. [572] Proof beyond 
a reasonable doubt is established if the evidence is 
such as you would be willing to rely and act upon 
in the most important of your own affairs. A de- 
fendant is not to be convicted on mere suspicion 
or conjecture. 

A reasonable doubt may arise not only from the 
evidence produced, but also from a lack of evidence. 
Since the burden is upon the prosecution to prove 
the accused guilty beyond a reasonable doubt of 
every essential element of the crime charged, a 
defendant has the right to rely upon a failure of the 
prosecution to establish such proof. A defendant 
may also rely upon evidence brought out on cross- 
examination of witnesses for the prosecution. The 
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law does not impose upon a defendant the duty of 
producing any evidence. 

A reasonable doubt exists in any case when, after 
careful and impartial consideration of all the evi- 
dence, the jurors do not feel satisfied to a moral 
certainty that a defendant is guilty of the charge. 

You are instructed that the presumption of inno- 
cence with which the defendants are at all times 
clothed is not a mere form to be disregarded by 
you at pleasure, but that it is an essential substantial 
part of the law of the land, and binding on you in 
this case, and it is your duty in this case to give 
the defendants the full benefit of this presumption 
and to acquit the defendants unless the evidence in 
this case convinces you of their guilt as charged 
beyond a reasonable [573] doubt. 

You, as jurors, are the sole judges of the credi- 
bility of the witnesses and the weight of their testi- 
mony deserves. A witness is presumed to speak 
the truth. But this presumption may be outweighed 
by the manner in which the witness testifies, by the 
character of the testimony given, or by contradictory 
evidence. You should carefully scrutinize the testi- 
mony given, the circumstances under which each 
witness has testified, and every matter in evidence 
which tends to indicate whether the witness is 
worthy of belief. Consider each witness’ intelli- 
gence, motive and state of mind, and demeanor 
and manner while on the stand. Consider also any 
relation each witness may bear to either side of 
the case; the manner in which each witness might 
be affected by the verdict; and the extent to which, 
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if at all, each witness is either supported or contra- 
dicted by other evidence. 

Inconsistencies or discrepancies in the testimony 
of a witness, or between the testimony of different 
witnesses, may or may not cause the jury to dis- 
credit such testimony. Two or more persons wit- 
nessing an incident or a transaction may see or 
hear it differently; and innocent misrecollection, 
like failure of recollection, is not an uncommon 
experience. In weighing the effect of a discrepancy, 
consider whether it pertains to a matter of im- 
portance or an unimportant detail, and whether the 
discrepancy results from innocent error or [574] 
willful falsehood. If you find the presumption of 
truthfulness to be outweighed as to any witness, you 
will give the testimony of that witness such credi- 
bility, if any, as you may think it deserves. And if 
you find that a witness has testified falsely in regard 
to any part of his testimony, you can, if you choose, 
disregard the whole of such witness’ testimony. 

You are here to determine the guilt or innocence 
of the accused from the evidence betore you. You 
are not called upon to return a verdict as to the 
guilt or innocence of any other person or persons. 
So if the evidence convinces you beyond a reason- 
able doubt of the guilt of the accused, you should so 
find even though you may believe one or more other 
persons are also guilty. 

On the other hand, if any reasonable doubt re- 
mains in your minds after impartial consideration 
of all the evidence, you should acquit the accused. 

It is proper to add the caution that nothing said 
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in these instructions—nothing in any form of verdict 
prepared for your convenience—is to suggest or 
convey in any way or manner any intimation as to 
what verdict I think you should find. What the 
verdict shall be is the sole and exclusive duty and 
responsibility of the jury. 

The punishment provided by law for the offense 
charged in the information is a matter exclusively 
within the province [575] of the court, and is not to 
be considered by the jury in arriving at an impartial 
verdict as to the guilt or innocence of the accused. 


(Whereupon, at 2:35 o’clock p.m., Wednes- 
day, March 8, 1950, the jury retired to de- 
liberate. ) 


(At 3:40 o’clock p.m., Thursday, March 9, 
1950, the jury returned to the box, at which 
time the following proceedings were had:) 


The Court: Ladies and gentlemen of the jury, 
have you reached a verdict? 

The Foreman: Yes, your Honor, we have. 

The Court: Will you give it to the bailiff, please, 
and Mr. Clerk, you may read the verdict for each 
of the defendants. [576] 


* * * 
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CONFERENCE ON INSTRUCTIONS 
MARCH 3, 1950 


Mr. Johnson: My point is that the word ‘‘take’’ 
is defined as meaning also ‘‘attempting.’’ So it is 
if you attempt to hunt, kill or capture. 

The Court: If the defendants came in and said 
they didn’t shoot them, somebody else did, and then 
you could show they were out there with guns, and 
even though they didn’t shoot, they attempted to 
shoot 

Mr. Johnson: I am not concerned with that. I 
am concerned with attempting to bait. 

The Court: It doesn’t say that. 

Mr. Johnson: It defines that, and the regulation 
uses that, attempts to take birds by means of [19] 
grain. 


% % 3 


~The Court: Isn’t one of the questions in this 
case whether or not ducks will eat lima beans? 

Mr. Johnson: No, sir, I don’t think it is. And 
I intend to argue that to the jury. I think the mere 
fact they don’t eat the lima beans doesn’t have any- 
thing to do with it. 

The Court: You mean they can be lured by 
something they wouldn’t eat? 

Mr. Johnson: A duck does not know he is going 
to get a lima bean until he gets down and picks it up. 
How can a duck tell whether it is a lima bean? He 
has got to go down there. It lures him down there. 
The regulation does not require that the duck 
actually eat the material that 1s put out. It says 
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if it lures, attracts or entices them. If all of the 
ducks are lured down there and there is only enough 
feed for 10 out of a hundred, obviously all of them 
were lured, even though only 10 of them eat. 

Mr. Irwin: No, you are confused. That statute 
is ‘‘lures by means of grain, wheat, or other feed.”’ 
Now, if the jury chooses to take one line of testi- 
mony, that lima beans are not feed, then it can’t be 
alure. Let’s go right back to the statute here. 

Mr. Johnson: I certainly don’t agree to that. If 
I see something that looks like a piece of cake and 
I go down to eat [22] it and find it is cardboard, I 
won’t eat it. 

The Court: But don’t you think that under the 
statute they could make synthetic material that looks 
like corn or oats or barley and put them out, and it 
wouldn’t be a lure? 

Mr. Johnson: No, sir. It would be a lure. I 
am positive of that. 

The Court: It says ‘‘feed,’’ doesn’t it? 

Mr. Johnson: Anything that will tend to lure, 
entice, or attract, anything that will lure, entice, or 
attract. 

The Court: Let’s get back to your law and what 
it says. 

Mr. Johnson: I think I get your point, and I 
think it is probably true that if it is plastic, it 
wouldn’t hold, but suppose you put out garbage, as 
was suggested. That is a feed, because it would tend 
to lure. [23] 

* * Be 

The Court: I don’t see any attacks. I don’t 

think I will give 15-A. How about 19-A? I don’t 
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think there is any question about 19-A being the 
law. 

Mr. Johnson: On line 8, again I neglected to put 
‘‘erain or other feed.’’ The same would go as to 
line 15, after the word ‘‘grain’’ put in ‘‘or other 
feed.’’ 

Mr. Irwin: Just a second, before we pass that 
by. As your Honor pointed out, you remember that 
Elder himself, Judge, on cross-examination, said it 
was not unlawful to feed. 

The Court: But Elder doesn’t make the law. 
This is a Ninth Circuit case. 

Mr. Irwin: May I look at it again? 

The Court: The case? 

Mr. Irwin: Yes. 

The Court: Here it is right here. There is no 
argument that 19-A is the law in this District. 

Mr. Johnson: Yes. In another District, there is 
some doubt whether the first paragraph is the law. 
The second paragraph hasn’t been passed on. [29] 

Mr. Irwin: I see one distinction, Judge, in this 
case, and I think it is an important one in giving 
that. This situation is on a river bottom and we 
have testimony in here that the congregation of 
ducks was greatest away from these beans, and so 
on, and it was the fresh water that attracted the 
ducks, so there is 

The Court: You can argue that to the jury. I 
am going to give 19-A, because I think 19-A is the 
law. 

Mr. Irwin: May I respectfully be understood to 
still object? 
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The Court: I see nothing wrong with No. 23. 
Now, on this question of entrapment, I don’t think 
there is any evidence on entrapment. 

Mr. Irwin: I have already done a lot of work on 
that question. I have considered it very carefully. 
I haven’t cited all my law in this instruction, neces- 
sarily, but I have [83] got it here with me. Let’s 
look at 1t this way, and then I will give you some 
of the other definitions which appear in the cases. 
We start out this way: As you Honor has pointed 
out, Elder was giving off with opinions, Macklin has 
given some opinions, Edgerton, and so on. Now, 
this case here is about a statute where the defend- 
ant personally was in a position to know what is 
meant. But here you have got a statute that doesn’t 
say what is luring. It doesn’t say what is baiting. 
So they write to Elder, ‘‘Can we please get together 
with you so we ean find out what the score is?”’ 

The Court: Supposing he says ‘‘No’’? What is 
the entrapment ? 

Mr. Irwin: I am speaking of just the start, 
Judge. Then they call Maxwell. He calls Edger- 
ton, and he says, ‘‘ Edgerton, is there any change in 
the situation? What is the situation?’ Edgerton 
says, ‘‘I know of no change.’’ They discuss the 10 
days’ business. 

Carty, at the Fish and Game Commission, asks 
the Attorney-General. Then they call Macklin and 
go down to see Macklin, to ask him what the situa- 
tion is. 

The evidence isn’t quite fiinished, but we have 
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White coming up on Tuesday, Deputy Federal Game 
Warden, who went out there and talked with Mc- 
Cormick and told him it was all right. If you take 
all those things, and then read that Sorrell’s case, 
which is the leading case on it, and then these [34] 
definitions, additional definitions of what constitutes 
entrapment, you will see what I am getting at. 

The Court: I don’t think, Mr. Irwin, that you 
can prove an entrapment unless you can prove 
someone has done something else. I don’t think you 
can entrap by sitting still and doing nothing. 

Mr. Irwin: How about this? Remember, we 
haven’t heard White yet, and we have had Macklin. 
He has done something positive. 

The Court: What did he do? 

Mr. Irwin: He told Maxwell if it was substan- 
tially cleaned up, ‘‘It was all right.’”’ He is a Deputy 
Federal Game Warden. 

The Court: Then the question is, was it substan- 
tially cleaned up? You can argue that to the jury. 
You can argue it was substantially cleaned up. He 
is relying upon the information given. Now, if they 
had gone out there and scattered some grain around 
themselves and then stood around and caught them, 
I would go along with you. 

Mr. Irwin: You know, I think that is what hap- 
pened. This is with due respect to you, but there 
was testimony of Elder about the fact that it looked 
like a man walked along with a bag with a hole in 
it, and when they distributed the grain 10 days previ- 
ous, it was done with a spreader. Nobodv walked 
along with any bag. But we can’t prove that. [35] 
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Mr. Johnson: I entirely disagree with what you 
say, and I am not sure I would fight for your right 
to say it. 

Mr. Irwin: Here is another thing, Judge. I 
think it goes along the line of these cases of speed 
traps. There is a line of decisions where you have 
a speed trap or entrapment. 

The Court: You had something positive there. 
The officers went out and laid the trap. 

Mr. Irwin: Iam sorry to argue this so long. 

The Court: You can argue to your heart’s con- 
tent. 

Mr. Irwin: They asked an officer, ‘‘Say, will you 
please come out and look my place over and tell me 
are we all right, within the regulations?’’ That is 
the guy’s job, to try and prevent crime, and he says, 
‘*T will let you know if it is not all right.’? Then 
they don’t hear from him. The guys were down 
there and they don’t tell him anything. 

Mr. Johnson: May I say something there? Ev- 
ery one of the defendants so far has admitted he 
knew he could not shoot over baited territory, and 
even assuming you were correct, the question is 
whether on the day they were shooting, the 22nd of 
October, they were shooting over baited territory. 
Just because someone fails to come down and stop 
them from shooting doesn’t save them. He knew he 
couldn’t shoot and if he felt so strongly about it and 
was so concerned about it, he shouldn’t have shot. 
He should have said, ‘‘Come down and tell me if I 
have got it cleaned up.”’ [36] 
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Mr. Irwin: Before you rule, I would like to have 
you listen to White’s testimony. 

The Court: I am not going to agree to give or 
not to give these instructions. I am going to hold 
them in abeyance and wait until I hear all the 
rest of the evidence, but if the evidence does not 
go a whole lot further than it has gone, I won’t 
give them. [37] 

* x % 

Mr. Irwin: I don’t like to labor the question, but 
I feel very deeply on the situation. You come into 
a situation here where you go to an officer on a 
thing that is not clear and have him tell you a cer- 
tain thing is all right, and he says, ‘‘ Now, listen, 
I have told my boys to let me know on this thing if 
there is anything that isn’t what it should be, and I 
have instructed them to get in touch with me.’’ 
Can’t you walk out of there 

The Court: That is not entrapment. I think 
they have [388] got to lay a trap. I am not going 
to refuse to give these instructions, but I am going 
to wait until the end of the case, and I am going 
to read these cases you cite. I may be able to con- 
vince myself they are good, but at the present time 
I don’t just see them. 


ay *x eee 


The Court: I don’t think this case is going to 
the jury before Wednesday, anyway. You take 
these and read them and then give them to me, Mr. 
Jobnson. JI don’t know everything about the law 
of entrapment, but before you can have an entrap- 
ment, you have got to show that somebody set a 


Umited States of America 469 


trap. I don’t think you can prove an entrapment by 
saying that somebody failed to do something, even 
though it is his duty. 

Mr. Irwin: I think you will find, Judge, it 
doesn’t have to be that strong. A representation or 
a subterfuge is sufficient. They don’t have to go 
out and just absolutely lay a trap. 

The Court: I think these officials are really go- 
ing a [39] little bit further than the law says by 
saying if the grain was substantially cleaned up, be- 
cause I think the cases definitely say if there 1s any 
grain there at all. [40] 

March 8, 1950 

Mr. Irwin: You have been very patient on this 
entrapment. In addition to Jack White’s testimony, 
I notice this, which I think is very persuasive. In 
Government’s Exhibit M, it was stipulated that 
these are the government regulations that were 
handed out. Will you look at this note here? 

The Court: That’s all right. 

Mr. Irwin: The government tells them to go and 
see the State Board. 

The Court: If the government told you to go 
ahead and told you to shoot and stood there and 
watched you shoot, knowing grain was there, maybe 
you would have something. 

Mr. Irwin: But Jack White was a Deputy Fed- 
eral Warden. 

Mr. Johnson: You have got to have something 
more than a neglect of duty. 

Mr. Irwin: That is a positive statement. The 
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man was acting as a Deputy Federal Game Warden 
on that date. 

The Court: I don’t know whether he was acting 
as a Federal Game Warden or County Game War- 
den. 

Mr. Irwin: I may be in error on that, but on 
that date he was a County and State and Deputy 
Federal Game Warden. [43] 


* * % 


Mr. Irwin: On the formality that has been prac- 
ticed when submitting proposed instructions, not to 
number them, I numbered none of them, but I 
think, also, from the standpoint of the record, I am 
required at the conclusion of your Honor’s instruc- 
tions, to object. Will you give the entrapment in- 
struction a number now that there has been a 
ruling. 

Mr. Johnson: You ean object to all the instruc- 
tions given. 

Mr. Irwin: I don’t do that. The only exception 
I have is on the entrapment. We have settled all 
the others. | 

The Court: Supposing you number that A then, 
Defendants’ A, and you ean object. 

Mr. Irwin: I will just do that. [45] 


Los Angeles, California, March 9, 1950, 
2:35 o’Clock, p.m. 
(The following portion of the transcript was 
omitted at page 576, line 4, of volume 3:) 


Mr. Irwin: May it please your Honor, I wish 
again to object to your failure to give defendants’ 
suggested instruction number A. 
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(Whereupon, at 2:35 o’clock, p.m., Wednes- 
day, March 8, 1950, the jury retired to delib- 
erate, and returned to the court room at 9:10 
o’clock, p.m., when the following proceedings 
were had:) 


The Court: Is it stipulated the jury is present 
and in the box? 

Mr. Irwin: , Yes. 

Mr. Johnson: Yes, your Honor. 

The Court: Ladies and gentlemen, have you se- 
lected a foreman? 

The Foreman: Yes. 

The Court: Have you been able to reach a ver- 
dict ? 

The Foreman: No, sir. 

The Court: Do you feel there is any possibility 
of reaching a verdict? 

The Foreman: It doesn’t seem that way. Not 
tonight, anyway. 

The Court: I would like to eall your attention 
to the [46] fact that we have spent six days on the 
trial of this case. It has cost the government a 
large sum of money to try the case. It is very de- 
sirable, if you can do so, to reach a verdict. How- 
ever, I do not wish any of you in any way to give 
up your honest convictions. Whether you feel that 
the defendants are guilty or innocent, you should 
hold to those convictions unless in further delibera- 
tions you can reach a verdict. I wish you would re- 
turn to the jury room and continue your delibera- 
tions in the hope that you can come to some con- 
clusion in this case. If you are not able to reach 
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a verdict by 10:30, why, then, we will consider what 
disposition we will make of you in regard to the 
case. 

Will you continue your deliberations, consulting 
with each other, without giving up any of your 
honest opinions, and see whether or not it 1s possible 
for you to reach a verdict in this case. You may 
retire to the jury room. 


(Whereupon, at 9:15 o’clock p.m., Wednes- 
day, March 8, 1950, the jury retired to delib- 
erate, and returned to the court room at 10:40 
o’clock p.m., when the following proceedings 
were had:) 


The Court: Is it stipulated the jury is present 
and in the box? 

Mr. Irwin: So stipulated, your Honor. 

Mr. Johnson: So stipulated. 

The Court: Ladies and gentlemen, I assume you 
have not [47] been able to reach a verdict. 

The Foreman: We have not. 

The Court: Do you feel if I would allow you to 
go back into the jury room and deliberate, you 
could reach a verdict within the next 25 or 30 min- 
utes ? 

The Foreman: I don’t think so. 

The Court: As I said to you before, and I will 
say again now, this is a rather important case. We 
have spent six days in its trial. We have had a 
number of witnesses here. There is considerable 
interest in the outcome of the case. I don’t think 
the court is justified at this time in discharging you, 
so I have made arrangements for you to spend the 
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night at a hotel, and tomorrow morning you can 
come back here after you have had your breakfast 
and deliberate some more, and ascertain whether or 
not you can determine whether the defendants are 
innocent or guilty. If any of you wish to notify 
any of your families, if you will give the telephone 
numbers to the bailiff, why, he will call your fami- 
lies and tell them that you are unavoidably detained 
for the night. 

Mr. Irwin: May we approach the bench? 

The Court: Yes. 


(The following proceedings were had at the 
bench, outside the hearing of the jury:) 


Mr. Irwin: Just for the record, as we said in 
chambers, I feel in the light of the last statement 
of the Foreman, I [48] should move for a mistrial 
and that the jury be discharged. 

The Court: If you make the motion, the motion 
is denied. 

Mr. Irwin: That is what I understand. 


(The following proceedings were had in open 
court in the hearing and presence of the jury:) 


The Court: You may now retire and we will 
stand in recess until 10:00 o’clock tomorrow morn- 
ing. 

(At 3:00 o’clock p.m., Thursday, March 9, 
1950, the jury returned to the box, at which 
time the following proceedings were had:) 


The Court: Is it stipulated the jury is present 
and in the box? 
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Mr. Irwin: So stipulated, your Honor. 

Mr. Johnson: So stipulated. 

The Court: Ladies and gentlemen of the jury, 
have you arrived at a verdict? 

The Foreman: Your Honor, we have not. 

The Court: Do you feel that there is any use 
of further deliberations ? 

The Foreman: I don’t know what to say, your 
Honor. 

The Court: Well, if you could arrive at a ver- 
dict, it is important that you do so. However, I 
don’t want any one member of the jury panel to 
give up his or her own honest [49] convictions. You 
have been in session now for approximately 24 hours. 
It would seem to me if you are able to arrive at a 
verdict, you would have done so. You are the fore- 
man of the jury. You are the spokesman of the 
jury. Would you request that you have further 
opportunity to deliberate on this case? 

The Foreman: I would, your Honor, ask another 
hour ? 

The Court: Another hour? 

The Formean: Yes. 

The Court: You may retire to the jury room and 
continue your deliberations. At the end of an hour, 
we will call you back down to court and determine 
as to what the situation is. 


(Whereupon, at 3:05 o’clock p.m., Thursday, 
March 9, 1950, the jury retired to deliberate 
further, and at 3:40 o’clock p.m., returned to 
the box, at which time the proceedings were 
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had as indicated on page 576 of the transcript, 
line 9.) [50] 


Certificate 

I hereby certify that I am a duly appointed, quali- 
fied and acting official court reporter of the United 
States District Court for the Southern District of 
California. 

1 further certify that the foregoing is a true and 
correct transcript of the proceedings had in the 
above-entitled cause on the date or dates specified 
therein, and that said transcript is a true and cor- 
rect transcription of my stenographic notes. 


Dated at Los Angeles, California, this 29th day 
of May, A.D. 1950. 


/s/ 8. J. TRAINOR, 
Official Reporter. 


[Endorsed]: Filed June 20, 1950. [51] 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the United States 
District Court for the Southern District of Califor- 
nia, do hereby certify that the foregoing pages num- 
bered from 1 to 96, inclusive, contain the original 
Information; Verdicts; Instructions Given; In- 
structions Refused; Notice of Motion and Motion 
for New Trial; Stipulation and Order re Motion 
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for New Trial; Judgments; Notice of Appeal; Stay 
of Execution; Stipulation and Order Extending 
Time to Docket Appeal and Designation of Record 
on Appeal and full, true and correct copies of Min- 
ute Orders Entered February 28, 1950, March 2, 
1950, March 9, 1950, and March 20, 1950, which, to- 
gether with copy of reporter’s transcript of Pro- 
ceedings on February 28, 1950, March 1, 1950, March 
2, 1950, March 3, 1950, March 7, 8 and 9, 1950, in 
four volumes and original plaintiff’s exhibits Nos. 1 
to 15, inclusive, and original Defendants’ Exhibits 
A to N, inclusive, transmitted herewith, constitute 
the record on appeals to the United States Court of 
Appeals for the Ninth Circuit. 

I further certify that my fees for preparing and 
certifying the foregoing record amount to $4.00 
which sum has been paid to me by appellants. 


Witness my hand and the seal of said District 
Court this 28rd day of June, A.D. 1950. 


EDMUND L. SMITH, 
Clerk. 


[Seal]: /s/ THEODORE HOCKE, 
Chief Deputy. [52] 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 12590 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
EDWIN L. CARTY, etal., 
Defendants. 


STATEMENT OF POINTS ON WHICH AP- 
PELLANTS INTEND TO RELY ON APPEAL 


J. 
The Court erred in its rulings on the admission 
of testimony and exhibits. 


II. 
The Court erred in its instructions to the jury. 


ITT. 
The Court erred in failing to give instructions 
to the jury requested by the defendants. 


IV. 
The Court erred in not granting the motion of the 
defendants for a mistrial during the course of the 
deliberations of the jury. 


V. 
The Court erred in denying defendants’ Motion 
for a New Trial. 
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VI. 
The Court erred in imposing judgment and sen- 
tence. 
OTTO CHRISTENSEN and 
JOHN J. IRWIN, 
By /s/ OTTO CHRISTENSEN, 
Attorneys for Defendants. 


[Endorsed]: Filed July 6, 1950. 


[Endorsed]: No. 12590. United States Court of 
Appeals for the Ninth Circuit. Edwin L. Carty, H. 
McCormick, Eugene Doud, James R. Doud, Vincent 
Doud, Raymond E. Farrell, James D. McCormick, 
Robert Maulhardt and Edward C. Maxwell, Appel- 
lents, vs. United States of America, Appellee. 
Transcript of Record. Appeal from the United 
States District Court for the Southern District of 
California, Central Division. 


Filed June 26, 1950. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
The Ninth Circuit. 


